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INTRODUCTION.
COMPARING PERSPECTIVES ON
CONSCIENTIOUS OBJECTION TO
ABORTION: COLOMBIA AT THE

CENTER OF A WORLDWIDE
INTERDISCIPLINARY DEBATE




1. THE COLOMBIAN CONTEXT

In 2006, with decision C-355/06, Colombia achieved a historical step forward in the area of reproductive
rights. The existing total ban on abortion gave way to an acknowledgement of the right to abortion under
certain circumstances:! when the pregnancy constitutes a danger to the life or physical or mental health
of the woman, when the pregnancy is the result of rape, or when the fetus has serious deformations in-
compatible with life outside the womb.2 Then began the struggle for effective implementation of the deci-
sion, and to no one’s surprise, one of the most hotly contested issues has been the regulation of consci-

entious objection.

In framework of this struggle, the Constitutional Court has been one of the key actors. Since its issuance
of decision C-355/06, the Court has ruled favorably on at least eight petitions of unconstitutionality for de-
nial of access to legal abortion services.3 In these subsequent rulings, the Court has not limited its analy-
sis to the cases under review, but has addressed broader issues. For one, it has defined the right to legal
and safe abortion as a fundamental right in cases in which abortion is decriminalized.4 Furthermore, it has
crafted specific rules to guide the implementation of decision C-355/06° such that access to this right will

be not only permitted, but actively ensured by the state through the healthcare system.®

Decision T-388/09 is one of these rulings, particularly relevant to the issue of conscientious objection to
abortion. Previous’ and subsequent® decisions by the same Court have addressed the issue, but this ruling
consolidated and expanded on rules set by case law, rules which have since been confirmed repeatedly.
This is arguably the ruling in which the Court did the most to indicate the nature, basis, content, and prop-
er use of conscientious objection in the context of abortion services in Colombia, as well as the limitations

on it and who is entitled to claim it.

This ruling was the result of a tutela action® filed on behalf of a pregnant woman whose fetus had seri-
ous deformities incompatible with life outside the womb.10 Although her case fell under one of the cir-

cumstances under which abortion is legal under decision C-355/06, the physician she was referred to



for the procedure improperly demanded a court order before performing the abortion. When the tutela
action was filed, the judge of first instance recused himself from ruling on the case on the basis of con-
scientious objection and referred the case to his superior, who then told him that he could not legally
refuse to rule on this basis. The objecting judge then decided to deny relief for reasons of conscience.
On appeal, the action was decided in the woman’s favor, and the abortion was performed. The case
was selected for review by the Constitutional Court,1! which took the opportunity to develop case law
on the use of conscientious objection in the context of abortion, not only by judges, but also by health-

care professionals.

Based on the pluralist nature of the Colombian state and respect for the fundamental rights of freedom

of thought, of conscience, and of religion, the Court recognized in its ruling that there does exist a right to
conscientious objection under these constitutional norms, and that it may be claimed with regards to the
practice in the provision of abortion services. However, it went on to note that this right, like any other
constitutional right, is not absolute. There are certain limitations to it that arise from the same bases that
give rise to constitutional objection itself—protection for human beings’ moral integrity—and others based
on respect for the fundamental rights of others. In the case of abortion, for the Court, it is women’s rights

to health, personal integrity, life, and, more broadly, their reproductive rights that are at stake.

As seen in the first article in this publication, which offers a comprehensive review of the standards set

by decision T-388/09, these limitations have concrete consequences on who may claim conscientious ob-
jection to abortion in Colombia: only those persons who are directly involved in the procedure—not institu-
tions—are entitled to do so. Furthermore, judicial officers are not entitled to claim conscientious objection,
as their duty is to rule on the matters before them by applying the law, not their conscience. The limita-
tions also have specific implications for what constitutes a legitimate conscientious objection—the con-
tent—and the conditions required to claim it. On this latter point, the Court established the obligation for
an objecting healthcare professional to refer the patient to a provider who is willing and available to per-
form the service, and if there is none, the objecting professional may no longer claim conscientious objec-

tion, just as in the cases of medical emergencies.



The importance of this ruling in ensuring access to safe and legal abortion in Colombia is undeniable.
Since, to date, no rules had been set in place by Congress or the Government to regulate the use of con-
scientious objection in the context of abortion,12 the ruling provided much-needed clarification on the use
of conscientious objection with respect to abortion, a necessary step in preventing it from being used to
create barriers to access. This phenomenon has been occurring with much more frequency before the rul-
ing was issued,13 because many of the people and organizations that had fought to prevent the Constitu-
tional Court from partially decriminalizing abortion in 2006 then turned to promoting the use of conscien-
tious objection, not so much to protect the moral integrity of professionals as to erect hurdles against the
effective implementation of decision C-355/06.14 Furthermore, the ruling continues to hold importance

whenever a new law or regulation is passed, as it must conform to the limitations set by the Court.

Even after decision T-388/09, abuses of conscientious objection to abortion continue to occur.1> However,
advocacy organizations and Colombian women now have a clear constitutional basis on which to demand
their right to safe and legal abortion. Subsequent regulations established by state agencies that oversee
public and private healthcare providers have adopted the letter and spirit of the rules set by the ruling, put-
ting these legal tenets into practice.1® And now public authorities, judges, and healthcare providers, whether
public or private, face legal consequences if they fail to uphold the standards set by decision T-388/09. These

can include disciplinary, ethical, or civil sanctions,” which have already been imposed in at least two cases.18

Particularly because of its importance, decision T-388/09 has been a target for legal challenges. Immedi-
ately after the ruling issued, three citizens and the Inspector General of Colombial® himself petitioned the
Constitutional Court to reverse it, arguing, among others, that the creation of rules on conscientious ob-
jection to abortion went beyond the findings of decision C-355/06. Fortunately, the ruling withstood this
first assault when the Court ruled to dismiss the petitions, confirming its authority to create case law to

ensure the implementation of the constitutional rights that were recognized in 2006.20

More recently, in 2010 and 2011, the Office of the Inspector General issued guidelines for public officials

involved in activities related to decisions C-355/06 and T-388/09, which referred to an alleged “right of
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institutions to claim conscientious objection to abortion,” despite the clear language to the contrary of

the two rulings.2! The confusion caused by these guidelines was not helped by the fact that the Office

of the Inspector General carries out disciplinary investigations of public officials in Colombia.22 After 1,280
Colombian women filed a tutela action demanding their right to accurate and impartial information on
reproductive rights, the Constitutional Court ordered the Office of the Inspector General to issue, among
other things, a retraction and remove this mention from its materials.23 With this ruling, the standards

set by decision T-388/09 were again protected.

2. TOWARD A GLOBAL AND INTERDISCIPLINARY DEBATE

The heated debate around the use of conscientious objection to abortion is not limited to Colombia or to
developing countries. Anywhere abortion has been decriminalized to any extent, questions of what consti-
tutes legitimate conscientious objection, as well as who can claim it, how, and when, have been and con-
tinue to be the subject of discussion. The recognition that this is a current, global, and key issue for access
to safe and legal abortion, coupled with a conviction that the standards set by decision T-388/09 are a
step in the right direction but are also subject to improvement, are what drove Women'’s Link Worldwide
and the O’Neill Institute for National and Global Health Law at Georgetown University to join forces to pub-

lish this book in Spanish and English.

In this publication, the rules for conscientious objection set by the Colombian ruling will be analyzed from
a range of perspectives, including women and men who exercise different professions and play different
roles in the field of sexual and reproductive rights and health—academic scholars, political and legal ac-
tivists, service providers, etc.—who live and work in different parts of the world where conscientious ob-
jection to abortion is currently a hotly debated issue, or will be in the near future (Latin America, Europa,

Africa and the United States).

In Latin America, discussion of the regulation of conscientious objection is heating up as total criminaliza-

tion of abortion becomes a thing of the past and effective implementation of these gains is sought, either
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under a set of circumstances under which abortion is decriminalized—as in the case of Colombia in
2006—or legalization of abortion on demand within certain time limits, as in the case of Uruguay

in 201224 and Mexico City in 2007.25 For instance, if the proposal for decriminalization of abortion
currently before the National Congress of Chile is passed,2® conscientious objection will certainly be
central to the subsequent debate. In the United States, controversy around this issue is the order of the
day in the context of the comprehensive health system reform that included some reproductive health-
care items in mandatory coverages. Many companies sought exemptions from these requirements based
on conscientious objection claims, winning a recent victory before the United States Supreme Court.2?
In Europe, although there have not been major changes regarding the legality of abortion in recent
years, the struggle to implement existing law has led to interesting debates both nationally and regional-
ly. In Ireland, for instance, the issue has been the subject of debate since a 2013 law defined the circum-
stances under which legal abortion would be allowed, without regulating conscientious objection to abor-
tion.28 Finally, discussions of conscientious objection to abortion have not yet reached Africa, but they
will soon. Since 2003, Africa is the only region of the world to have an international treaty including spe-
cific provisions that require states parties to permit and guarantee the right to termination of pregnancy
under several circumstances: the Protocol to the African Charter on Human and People’s Rights on the
Rights of Women in Africa—known as the Maputo Protocol.29 As more countries ratify this treaty and its
implementation is demanded domestically, the issue of conscientious objection will certainly take center

stage, both nationally and regionally.

It is our hope that with the broad range of genders, professions, roles, and geographical locations repre-
sented in this book, we can help to launch a global dialogue. We hope, on one hand, that the Colombian
debate will be valuable to other places in the world, and on the other, that it will lead to a boomerang ef-
fect in which other countries and regions fine-tune and expand on the Colombian standards, which in turn
will contribute to the as-yet incomplete discussion in Colombia. And we hope that this feedback, or cross-
fertilization, will help to clarify and strengthen rules on conscientious objection throughout the world,

improving in turn access to safe and legal abortion.
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3. THE AUTHORS AND THEIR CONTRIBUTIONS TO THE DEBATE

We begin our exploration of conscientious objection in the context of abortion with opening reflections
by Carmen Barroso, PhD in Social Psychology, who has been involved in a broad range of professional ac-

tivities in different world regions. After starting her career as a scholar in Women’s Studies in her native

Brazil, she turned to activism, helping found hundreds of women’s groups in Africa, Asia, and Latin Ameri
ca. In her current capacity as Regional Director for the International Planned Parenthood Federation, she
offers the perspective of sexual and reproductive healthcare services in Latin America and the Caribbean.
In her article, she highlights what she considers the most valuable provisions of the Constitutional Court
of Colombia’s ruling, where other countries should follow the Court’s lead: the protection of religious plu-
ralism without failing to impose limitations on the use of conscientious objection. She argues that the ban
on conscientious objection by private healthcare agencies is particularly relevant for Latin America and

the Caribbean, given the great number and size of these agencies in the region.

However, Barroso suggests that the Colombian standards should be expanded on in two ways. First, it
should be made clear, through mandatory training for objectors, what the difference is between cases in
which there is a legitimate matter of conscience at issue from those in which simple prejudices and lack of
scientific information are concealed behind alleged reasons of conscience. Second, she suggests that it
should be recognized that it is also legitimate to claim conscientious objection to laws that restrict the pro-
vision of or funding for abortion, at least in cases in which the woman’s life and health are in jeopardy.
This use of conscientious objection, which we will refer to as proactive or positive conscientious objection,
is raised again in the article on Latin America. It has also been used in Spain, in the case of laws restrict-
ing migrants having no regular residence permit access to healthcare services. We will explore proactive

conscientious objection further in a case study from Spain, following the article on Europe.
After these opening reflections, the first article offers a comprehensive look at the standards set by

decision T-388/09 for conscientious objection to abortion. No one is better suited to this task than Profes-

sor Bernard Dickens of the University of Toronto, an expert in integrating medicine, ethics, and law.
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Dickens, a PhD in Law and renowned scholar, has published hundreds of articles on medical law, health-
care, and bioethics, particularly as regards reproduction issues, including abortion. In addition to his vast
academic background, he chairs the Ethics Committee of the International Federation of Gynecology and

Obstetrics (FIGO).

In his article, in addition to describing the rules set by decision T-388/09, Dickens points out compatibili-
ties between this ruling and standards set by international human rights treaties, particularly the Interna-
tional Covenant on Civil and Political Rights. He goes on to note similar language in existing or developing
regulations in other countries—such as the regulation of conscientious objection by public officials in the
United States—as well as certain differences, in an analysis in which the Colombian standards come out
ahead. The same may be said of a recent Scottish ruling—still awaiting a final ruling by the Supreme
Court of the United Kingdom—that makes no distinction between medical personnel that is involved
directly or indirectly in the termination of pregnancy procedure when determining whether to authorize
the use of conscientious objection.3? The author holds that the Supreme Court, in its review of this case,
should adopt the parameters set by decision T-388/09, which, as we have seen, do make this distinction.
Clearly, the ruling goes beyond the borders of Colombia and may shed light on regulations in other

countries around the world.

Dickens reviews in detail who would be precluded from claiming conscientious objection because of the
restriction establishing that only those practitioners who are directly involved in the termination of
pregnancy procedure may claim it, and how this provision will apply to abortions induced by medica-
tions—two issues that the Constitutional Court’s ruling is silent on. In the spirit of cross-fertilization that
we wish to encourage, the author notes that certain European standards could be adapted to Colombia,
particularly those that preclude pharmacists from claiming conscientious objection to filling prescriptions

for contraceptives.3!

From the Southern Cone, Mercedes Cavallo and Agustina Ramoén Michel launch the global debate with an

article on Latin America. The authors have both played many roles that have allowed them an excellent
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vantage point for a regional analysis. Mercedes Cavallo is an attorney, holds a master’s degree in Sexual
and Reproductive Rights from the University of Toronto and teaches at the University of Palermo in Ar-
gentina. She has combined her work in the Argentine judicial system with national activism, including
working for the Association for Civil Rights. She has also had the opportunity to be involved in public
policy as a member of the Advisory Board for the Ministry of Health’s Comprehensive Adolescent Health
Program. Agustina Ramdn Michel is also an attorney and a doctorate student in Law at the University of
Palermo in Argentina. She is an adjunct researcher for the Center for Studies of the State and Society
(CEDES), where she studies issues related to health and reproductive rights. She has been involved in
litigation in her native Argentina, as well as national and regional technical assistance activities related
to reproductive rights. The research she has published on abortion in Argentina and other Latin American

countries, including Colombia and Mexico, is a resource for activism and training.

Rather than setting out to offer a detailed overview of the entire region in light of the Colombian ruling,
the authors focus on two interrelated aspects that can be seen in the way conscientious objection works
throughout Latin America. Undoubtedly, experts from other regions will recognize similar situations in
their contexts and find value in the authors’ observations. First, Cavallo and Ramon Michel note that in
many cases, the real reasons behind healthcare professionals’ claims of conscientious objection are not
moral in nature. Instead, because of the state’s failure to create favorable conditions for access to serv-
ice, it becomes too problematic—costly—for healthcare providers to offer the service, so they instead
claim conscientious objection as an excuse to deny service while still appearing to comply with the law.
Second, the authors warn of the danger that this may lead to a situation in which conscientious objec-
tion, a notion meant to protect minority moral convictions within society, is instead twisted into a tool
used to impose a certain morality. If Latin American states continue to fail to fulfill their duty to create
favorable conditions for access to services, practitioners will continue to turn en masse to dubious
claims of conscientious objection in order to cut costs, which will in turn lead to the triumph—almost
inadvertently—of a certain morality at the expense of women’s lives and health. In this context, decision
T-388/09 represents an opportunity to start to differentiate between claims of conscientious objection

that are /egitimate and those that are not.
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From the world of political and legal activism in the Global North, Louise Melling and Jennifer Lee draw les-
sons from the Colombian ruling that will be extremely valuable for the debate in the United States. Both
authors work at the American Civil Liberties Union’s (ACLU) Center for Liberty, which works for reproduc-
tive freedom, religious freedom, and freedom of belief, among other issues. They have both been involved
in lawsuits filed in federal and state courts against laws restricting reproductive rights such as contracep-
tion and abortion, and they continue to campaign against the use of religion as a means of discrimination

in the United States.

Melling and Lee find that the basis for the Colombian Court’s analysis is completely different from that of
judges and legislators in their country, which has direct implications for the use of conscientious objection to
abortion. In Colombia, in addition to the rights of the objector, the harm that allowing conscientious objection
may cause to the woman is also taken into account, particularly as regards her dignity. In the United States,

on the other hand, only protection for the moral and religious conscience of the objector is considered.

Except in cases of medical emergency, the effect of this on the ground is that practitioners are allowed

to refuse to provide abortion services without any requirement to refer the patient to another practitioner
who is willing to perform the procedure. Also, in at least one case, people who were only remotely in-
volved in the procedure have been allowed to object. Moreover, many states allow institutional claims of
conscientious objection to abortion, with the same exception for medical emergencies. There are similar
regulations regarding contraceptives. In some cases, pharmacies have been allowed to refuse to offer
these products, and with the implementation of healthcare reforms that require employers to provide
medical insurance for their employees, the United States Supreme Court recently ruled that small and
medium-sized faith-based for-profit corporations may claim conscientious objection.32 The authors note
that what is missing here is a consideration that was included in T-388/09: employees cannot be re-

quired, directly or indirectly, to share the religious beliefs of the companies for which they work.

Melling and Lee hit the nail on the head by pointing out the perplexity of this situation, if we take into ac-

count the much broader scope of legal abortion in the United States than in Colombia, as women can obtain
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abortion on demand in the United States, at least during a certain period of the pregnancy. This is one area

in which, according to Melling and Lee, the Global North has something to learn from the Global South.

A European perspective is supplied by Ruth Fletcher, professor and medical law researcher at the Queen
Mary University of London School of Law, who has taught classes on medical ethics and law. She has
served as Associate Director for the Arts and Humanities Research Council Centre for Law, Gender and
Sexuality of the Arts and Humanities Research Council in the United Kingdom. She has researched and
published extensively on reproduction and sexuality as subjects of legal dispute. In her work, she has
documented and criticized arguments and strategies for regulating abortion. Professor Fletcher is particu-

larly interested in reproduction as a place where law and gender intersect.

Fletcher argues that the basis for the analysis included in decision T-388/09 may be of value for current
discussions in Europe. She refers to it as a harm reduction model because it takes into account the conse-
quences of conscientious objection for pregnant women and attempts to minimize them. The author consid-
ers this an appropriate approach, because this potential harm is what justifies placing limitations on consci-
entious objection. After offering a comprehensive look at the debates—involving national and regional courts,
legislators, and regulatory bodies in Ireland, Italy, Poland, and the United Kingdom—the author examines
how the standards set by decision T-388/09 could be valuable. First, she underscores the appropriateness
of restrictions on institutional claims of conscientious objection in Ireland, a country with a strong Catholic
presence in its healthcare institutions. Second, based on the prohibition on discrimination, she points to the
importance of the Constitutional Court’s justification for precluding persons who are indirectly involved in
the termination of pregnancy procedure from invoking conscientious objection. Here, the author argues, like
Dickens, that the Supreme Court of the United Kingdom should use the harm reduction model to revoke the

Scottish case that seeks to eliminate the distinction between direct and indirect involvement.33
Fletcher also points to similarities between the Colombian standards and those of the European Court of

Human Rights, both of which frame conscientious objection—implicitly or explicitly—as a right with con-

siderable limitations, a position that was also recently upheld by the European Committee of Social
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Rights in a claim against Italy for allowing unrestricted use of conscientious objection.34 Another com-
monality noted by the author is the need for the healthcare system to ensure that there are enough non-
objecting healthcare professionals available that women who request abortion services may be actually
referred to a provider and the protection of conscience does not become a systematic denial of access to
abortion. The Colombian Court was clear on this point in decision T-388/09, as was the European Court
of Human Rights in two cases in which it ruled against Poland,3> as well as the European Committee of

Social Rights in the IPPF-EN v. Italy matter.

Our review of global perspectives concludes with an article by Charles Ngwena, PhD in Law and professor
at the Center for Human Rights of the University of Pretoria, South Africa. In addition to his vast experi-
ence as a law professor at universities in Africa, the United Kingdom and North America, he is an editor
and prolific writer on human rights and sexual and reproductive health, as well as bioethics and medical
law, with a focus on Africa. Professor Ngwena shows that most African countries have abortion laws that,
far from being a total ban, are in keeping with the spirit of the abovementioned Maputo Protocol,36 if in-
terpreted properly. However, he then paints a picture of a region in which very few laws address conscien-
tious objection to abortion at all, those that do address it do so only superficially, and no domestic or
regional court has ruled on the issue. In this context, as the implementation of domestic and regional
regulations moves forward, the author anticipates that African courts and legislators will have to take

up regulation of conscientious objection to abortion, and he argues that the Colombian ruling is a valuable
tool to which they could, and should, resort. Professor Ngwena holds that decision T-388/09 has interna-
tional value for two reasons: 1) because it is based on constitutional principles shared by Colombia and
several African nations, and 2) because of its compatibilities with international human rights treaties that
African nations have also ratified. It is possible to point out that, according to the author, here is a lesson
that the south might learn from the south. And perhaps once African states begin to develop their own

standards, they will offer new perspectives to the Global North as well as to Latin America.

Finally, in our last article, we set out to show how decision T-388/09 has been a boon to like-minded

movements, such as the movement for marriage equality in Colombia. This contribution comes from
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Manuel Paez, a Colombian attorney and professor at the Externado University of Colombia who has
worked for Colombia Diversa, the leading non-governmental organization doing legal activism on this issue
in the country. The author recounts how, after the Constitutional Court issued a ruling in favor of marriage
equality, the Office of the Inspector General37 encouraged the use of conscientious objection by notaries to
refuse to implement it. Fortunately, decision T-388/09 included language indicating that judicial officers
could not invoke conscientious objection and refuse to comply with applicable law, which helped to check
the threat of abuse. These threats are not limited to Colombia. Melling and Lee note in their article that

all sorts of United States for-profit businesses are looking for ways to refuse services to the lesbian, gay,
bisexual, transgender and inter-sex (LGBTI) population on the basis of conscientious objection. In a broad-
er sense, these examples show that advances in women'’s rights may contribute to promoting LGBTI
rights, so scholars and activists from both movements should seek to build bridges in order to take full

advantage of common arguments and strategies that can be beneficial for both causes.

With this diversity of perspectives from men and women in academia, activism, and service, with differ-
ent professional backgrounds and from different regions of the world, each with a unique take on the new
Colombian standards for conscientious objection to abortion, we hope to plant the seeds of a robust, glob-
al, and interdisciplinary conversation that leads to advances in access to safe and legal abortion world-

wide, while respecting the human rights of all those involved.
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T1-388/2009.
EXCERPTS FROM THE
COLOMBIAN CONSTITUTIONAL
COURT DECISION




Bogota D.C., May 28, 2009.
The Eight Division (Sala Octava de Revisién) of the Constitutional Court, comprised by Honorable Justices
Juan Carlos Henao Pérez, Jorge Ivan Palacio Palacio and Humberto Antonio Sierra Porto, who chairs the

panel, exercising its constitutional and legal authority, prescribed by articles 86 and 241.9 of the Constitu-

tion and articles 33 and following of Decree 2591 of 1991, issues the following

DECISION

On the tutela action filed by BB on behalf of his partner AA against SaludCoop EPS (private health insurance

company).

Writing for the Court: Honorable Justice Humberto Antonio Sierra Porto.

I. BACKGROUND

1. Preliminary Clarification

Because the present case deeply involves the dignity of the woman involved, the Court has decided not
to use her name, as a means of guaranteeing her privacy, good name and honor. Accordingly, it has taken
measures to protect her identity by replacing her name and that of her partner with the letters AA and

BB, respectively.

Additionally, in the conclusion of the decision, the Court will order the Secretary of this Court and the

judges of first and second instance to maintain the woman’s privacy throughout this process.
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2. Facts

1.- As recounted by the petitioner, in April of 2006, his long-term partner experienced stomach problems
(constipation), which caused her to visit a physician. The physician that attended to his partner ordered
tests to determine the type of illness from which she was suffering. Once the test results were obtained,

he ordered a transvaginal ultrasound (record, docket 1 at page 1).

2.- The petitioner claimed that on April 18, 2006, the results of the ultrasound confirmed a normal preg-
nancy of 8.1 weeks. He added that on May 16, the physician performed another ultrasound, which con-

firmed that the pregnancy had progressed to 12.3 weeks (record, docket 1 at page 1).

3.- The petitioner expressed that on July 18, 2006, the young woman underwent a more thorough test
called an "OBSTETRIC ULTRASOUND WITH A BIOPHYSICAL PROFILE, which determined the presence of a
OSSEOUS (BONY) MALFORMATION."” Based on this test, he added, an ultrasound of degree level III was

recommended to complement it (record, docket 1 at page 1).

4.- The petitioner maintained that on July 22, 2006, his partner underwent this new recommended test,

which produced the following result:

“1.- Gravid uterus with estimated fetal age of 19 weeks, podalic. 2.- Fetal doppler normal. 3.- Bio-
physical profile 06/06 4.- FINDINGS COMPATIBLE WITH SKELETAL DYSPLASIA AFFILIATED WITH
SHORTENING OF THE FEMUR AND HUMERUS BILATERALLY; COMMENT: a detailed 3D echo and
specialized gynecologic evaluation is recommended” (capitalization included in the original text,

Record, docket 1 at page 1).

5.- The petitioner affirmed that on July 29, 2006, AA underwent the test “detailed 3D echo and specialized

gynecologic evaluation,” recommended by the treating physician and the results were the following:
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“1.- We consider a single fetus, with multiple malformations with severe signs of osseous (bony)
dysplasia, which compromise principally the upper and lower extremities. 2.- We also observe se-
vere intrauterine growth retardation with percentiles less than two percent. 3.- The bony dysplastic
changes establish in the differential diagnosis the possibility of imperfect osteogenesis, for which
the differential diagnosis could be diastrophic dysplasia or thanatophoric dysplasia, which should be

taken into account in deciding the management” (record, docket 1 at page 2).

6.- The petitioner indicated that Francisco Osorio had recommended convening a Medical Board consisting
of the following specialists: “JORGE LINERO, FRANCISCO OSORIO, EVER MELENDEZ, all obstetrician/gyne-
cologists (OBGYNs), and CLAUDIA FERRIGNO, medical coordinator, and the Board had determined that it

was necessary 'to terminate the pregnancy due to the noted clinical diagnosis and the ultrasound of de-
gree Level III" (underlining added by the petitioner, record, docket 1 at page 2).

7.- The petitioner explained that SaludCoop had produced a document in which it authorized hospitalization
“for a pregnancy of 23 weeks, for a single fetus, with multiple malformations with severe signs of osseous
(bony) dysplasia” and recommended that the pregnancy be terminated. The procedure was authorized under

authorization No. 4032358 and the patient was sent to the city of Barranquilla (record, docket 1 at page 2).

8.- He explained that in Barranquilla the SaludCoop Clinic, gynecologist JORGE DE AVILA, attended to his
partner and determined “that the procedure should be performed in accordance with the Colombian Con-
stitution, which requires the pregnancy to be terminated under these circumstances.” Nevertheless, prior

judicial authorization was required in order to perform the surgical procedure (record, docket 1 at page 2).

3. Legitimacy of the Action

In the present case, Mr. BB brings a tutela action on behalf of his partner, whose rights were allegedly af-
fected, because Ms. AA was suffering various illnesses that prevented her from exercising her rights on her

own behalf when the tutela action was filed.
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As noted on page 81 of the main docket, since mid-August of 2006, Ms. AA has experienced pain in the
form of contractions with increasing intensity, migraines and vaginal bleeding, which was confirmed during

an evaluation conducted by SaludCoop EPS (private health insurance company).

4. Tutela Action

AA's partner, acting on behalf of his partner, demands that the pregnancy be terminated and genetic and
pathology tests be ordered and that “the costs must be covered by health service provider SaludCoop,
whether or not they are covered by POS (compulsory health plan), or, alternatively, by the governmental
fund of solidarity and guarantees (FOSIGA) [sic].” He also demands that he be reimbursed for the pay-
ments made before the tutela action was filed and decided, since for these purposes, he incurred debts
that must be paid. With regard to his long-term partner’s suffering, it is necessary to perform the abortion
as soon as possible to avoid causing major trauma to his partner as well as to him, since it is not “easy to
suffer this trauma when it is [their] first baby together and she has lost two others under different circum-
stances, which must be analyzed by all scientific means possible so that they may bring healthy children

with promising futures into the world.”

(]

6. Intervention of the Respondent Entity

SaludCoop EPS (private health insurance company) considers that in the present case, the tutela action is
inadmissible. It finds, on the one hand, that BB, who acts on behalf of his partner, requests that an abor-
tion be performed on the young woman, a procedure that has not be denied by the EPS. It considers, on
the other hand, that he who acts on behalf of the young woman has not successfully demonstrated his in-
ability to pay, which means that is it not possible to request procedures that are not covered by POS. It al-
leges that in the case that the requested protections were granted, STATE-FOSIGA (the governmental fund

of solidarity and guarantees) be brought in “to directly assume the costs generated by the services solicit-
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ed by the claimant, which cannot be provided by EPS (private health insurance company) because they

are not included in the POS.”

7. Decisions Subject to Review

7.1. Preliminary Matter: The Conflict of Interest of the Second Penal Municipal Judge of Santa Marta

The judge of first instance declared that he had a conflict of interest because, for reasons of conscience,
he could not hear the tutela action (pages 33 and 34). In his opinion, the unborn child is a person from
the moment of conception and, as a result, according to the preamble and article 11 of the National
Constitution, its life should be protected from that moment onward. According to the judge of first in-
stance, article 18 of the National Constitution guarantees freedom of conscience and, therefore, ensures
that, given his Christian formation, he is not obligated for any reason or under any circumstance to or-
der the termination of a pregnancy because it would conflict with his "PERSONAL beliefs, based in bibli-
cal principles like those expressed in chapter 20, verse 13: 'thou shall not kill'" (capitalization added by
the judge of first instance). For these reasons, the judge of first instance determined that ordering the
termination of a pregnancy would mean a rejection of Divine Law. As such, he decided to declare his
conflict of interest and ordered the transfer of the tutela action to the Judicial Office for reassignment

to another judge.

In the ruling issued on August 25, 2006, the Second Penal Circuit Judge of Santa Marta decided not to
enforce the conflict of interest claim raised by the Second Penal Municipal judge of Santa Marta because
she considered the grounds of a conflict of interest claim to be narrow and interpreted restrictively. In
her opinion, the religious beliefs of a judicial official should not “strip him or her of the obligation to
comply with the mission entrusted to him or her by the Constitution and the law.” These beliefs, in her
opinion, do not constitute “a conflict of interest according to the law when the grounds for a conflict

of interest do not take into account the religious beliefs, political inclinations or ethical conceptions of

judicial officials.”

30



In the judge’s opinion, those who work in the administration of justice cannot allow themselves “to be
influenced by this type of interference, which proves to be a remnant of the past, fortunately overcome,
where justice was influenced by such subjective conceptions of the judicial official.” For these reasons, and
once the grounds required for such an impediment to succeed were rejected, the judge held that the Sec-

ond Penal Municipal Judge of Santa Marta had the competence to hear tutela action.

7.2. Decision of First Instance

In the ruling issued on August 31, 2006, the Second Municipal Penal Judge of Santa Marta decided
to reject the tutela action. He grounded his decision in a conscientious objection claim, which, in turn,
he supported using the same reasons he had relied upon to justify the conflict of interest claim discus-

sed above.

7.3. Decision of Second Instance

In the ruling issued on September 8, 2006, the Second Penal Circuit Judge of Santa Marta overturned
the ruling on the tutela action and granted protection of the fundamental constitutional rights to human
dignity, to free development of the person and to health in connection with life and also ordered Salud-
Coop EPS (private health insurance company) to terminate the young woman’s pregnancy within forty-
eight hours for the reasons outlined in the decision. She also ordered the entity to perform diagnostic
tests “on the fetus and the parents, as recommended by the treating physicians, and provide the young

woman any necessary psychological treatment.”

[]
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II. CONSIDERATIONS AND REASONING

(]

2. Presentation of the Case and the Legal Issues under Review

The petitioner, who acts on behalf of his long-term partner, requested the termination of pregnancy due
to grave fetal malformations—in accordance with decision C-355 of 2006, through which the Constitu-
tional Court, interpreting articles 122, 123 and 124 of Law 890 of 2004, concluded that the practice of
abortion is lawful under certain circumstances, which include “serious malformations of the fetus that
make it nonviable, as certified by a physician,” and also demanded that the EPS (private health insurance
company) conduct any necessary diagnostic tests on the young woman to determine the causes of the

fetal malformation.

After presenting the evidence in the case, it was confirmed that based on the results of the medical tests
performed on the young woman, the doctors diagnosed multiple malformations and likely osseous (bony)
dysplasia of the fetus, which led to their decision to convene a Medical Board with the participation of
physicians and specialists who reached the conclusion that it was necessary to terminate the pregnancy

as soon as possible.

Once the authorization for the termination of pregnancy was given, the respondent entity agreed to per-
form the procedure but the physician gynecologist Jorge de Avila requested judicial authorization before
carrying out the surgical procedure. However, SaludCoop EPS (private health insurance company) refused
to carry out the diagnostic tests necessary to determine the reasons for the fetal malformations. The EPS
(private health insurance company) alleged that these services were not included in the compulsory health
plan (POS) and that it had not been proven that petitioner was unable to pay, which is why the respondent
entity insisted that it was therefore not possible to apply the exceptions provided for by constitutional ju-

risprudence to claim services outside the POS.
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The judge of first instance declared that he had a conflict of interest because he could not hear the tutela
action for reasons of conscience (pages 33 and 34). In the ruling issued on August 25, 2006, the Second
Penal Circuit Judge of Santa Marta decided not uphold the conflict of interest claim that was raised be-

cause she considered the grounds of a conflict of interest claim to be narrow and interpreted restrictively.
Accordingly, she held that the Second Penal Municipal Judge of Santa Marta had the competence to hear

the tutela action.

Once the case was remanded to the judge of first instance for a ruling, the judge of first instance re-
fused to grant the protection sought by the tutela action (pages 59 to 65). In the decision, he relied

on the right to conscientious objection, derived from article 18 of the National Constitution, as the ba-
sis for not ordering the termination of the pregnancy. He found that the application of this right extend-
ed to the judicial authorities of the Republic since, in his opinion, these authorities are also “human be-
ings with philosophical, religious, cultural, etc. formations.” For these reasons, he decided to reject the

tutela action.

In the decision of second instance, which was grounded in the decision of September 8, 2006, the Second
Penal Circuit Judge of Santa Marta overturned the ruling on the tutela action and granted protection of
the young woman’s fundamental constitutional rights to human dignity, to free development of the person
and to health in connection with life (pages 91 to 102); she also ordered SaludCoop EPS (private health
insurance company) to terminate the young woman'’s pregnancy within forty-eight hours for the reasons
expressed in the decision. Similarly, she ordered the entity to perform diagnostic tests “on the fetus and
the parents, as recommended by the treating physicians and provide the young woman any necessary

psychological treatment.”

Given these facts, the Court finds it necessary to resolve the following legal issues in the present case:

i) What is mandated by the Constitutional Court’s decision C-355 of 2006 in the area of the sexual

and reproductive rights of women?
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(]

ii) What practical consequences arise for the EPSs (private health insurance company), the IPSs
(healthcare providers, public or private) and the medical personnel to ensure they are in compliance

with decision C-355 of 20067

iii) Can judicial officials declare themselves conscientious objectors in the execution of their func-
tions and, consequently, abstain from resolving a case that they have been assigned to hear, espe-

cially where the case involves a protection of fundamental rights?

4.4, Conclusions about the Sexual and Reproductive Rights of Women

Given the prior discussion, the following can be concluded:

34

i) Women who find themselves under one of the circumstances outlined in decision C-355 of 2006
enjoy the right to decide, free from pressure, coercion, manipulation, and, in general, any kind of
inadmissible requirements, to terminate a pregnancy. It is also the right of women under these cir-

cumstances to freely choose to carry a pregnancy to term.

i) All women should be provided with sufficient, comprehensive and adequate information that per-
mits them to fully and freely exercise their sexual and reproductive rights, which includes the right

to be informed of the Court’s holding in decision C-355 of 2006 [...].

iii) Abortion services under the circumstances outlined in decision C-355 of 2006 must be available
throughout the entire country—provided in accordance with referral and counter-referral princi-
ples—and pregnant women who require these services should be able to access them at all levels

of care.



iv) Health professionals and, in general, health personnel that provide services to women seeking
abortions are obligated to fully guarantee a patient’s confidentiality and, consequently, must respect
these women'’s right to privacy and dignity. Doctor-patient confidentiality is a principal obligation of

health professionals when providing this service.

v) Neither women who choose to terminate a pregnancy under the circumstances outlined in deci-
sion C-355 of 2006 nor those who provide these services can be victims of discrimination or con-
duct that in any way limits access to their place of work or educational centers, interferes with their

affiliation to the general system, or subjects them to professional risks.

vi) Departments, districts and municipalities are obligated to ensure that sufficient abortion
services are available through the public network, with the purpose of guaranteeing pregnant

women effective access to voluntary abortion services in conditions of quality and safety.

vii) No service provider entity—whether public or private, religious or secular—can refuse to termi-
nate the pregnancy of a woman who finds herself under one of the circumstances outlined by deci-
sion C-355 of 2006—regardless of pregnant woman'’s social security affiliation and regardless of

her social or economic condition, age, ability to pay, sexual orientation or ethnicity.
viii) It is categorically prohibited to impose obstacles, requirements or barriers to the practice of

abortion, under the circumstances in which it is permitted, in addition to those already established

by case C-355. The inadmissible barriers include, among others:

(]

Alleging collective conscientious objection that triggers, in turn, institutional and unfounded consci-

entious objection claims.
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® Entering into agreements—individual or collective—to refuse to provide abortions.

® Making use of forms or letters of support indicating that none of the doctors at a given hospital
are willing to provide voluntary abortion services, as medical professionals would become vic-
tims of discrimination when applying for jobs or, once hired, feel pressured to abstain from provid-

ing abortions.

(]

5. Conscientious Objection: Direction and Implications in a Social Democratic, Participatory

and Pluralistic Legal State, Like Colombia (Articles 1 and 7 and Subsequent)

5.1. Conscientious Objection as a Fundamental Right and its Relationship to the Legal Order

As mentioned previously, an important aspect of the matter sub judice is the relative nature of consci-
entious objection in general and, in particular, the question of whether those who serve as judicial au-
thorities in a social democratic and pluralistic legal state can conscientiously object to hearing and de-
ciding a matter brought before them or whether they base their ruling on personal convictions rather

than on valid regulations.

When responding to these considerations, it is important to note that the Colombian constitutional text
has specific characteristics that distinguish it from other Constitutions; not only due to its length but
also due to the manner in which it regulates different aspects of social, political, cultural and institution-
al life under the same doctrine, which is a participatory and pluralistic democracy that is respectful of

human dignity.
Beginning with the first constitutional article, is it clear that the Fundamental Law characterizes Colombian

state as a social democratic and participatory legal state, respectful of human dignity and accepting of plu-

ralism. According to this precept:

36



“Colombia is a social legal state, organized as a unified and decentralized Republic, with autonomy
among its territories, democratic, participatory and pluralistic, founded in respect for human

dignity, in the work and solidarity of its people and in the prominence of the general public interest.”

One of the distinctive characteristics of the state is, therefore, its acceptance of pluralism. Its acceptance
of pluralism has at least three dimensions: to be a society that i) expressly admits and expressly promotes
diversity (article 7);1 ii) appreciates, in a positive way, the different existing aspirations and valuations,?
including the special protection of freedom of religion,3 freedom of conscience and thought,* as well as
freedom of expression® and iii) establishes the legal, political and social channels that serve to resolve

possible conflicts that arise due to valid differences that exist at any given moment.

The Constitution highlights, as a result, the conditions that are necessary to make diversity a social and
cultural reality as well as the extent to which these conditions allow for the very different aspirations,
world views and ideologies that exist within a heterogeneous society. The legislature has, of course, a
leading role recognizing pluralism and diversity.® In that sense, all policies should be designed in a way
does not overlook differences and allows for the manifestation of different ideological, cultural, ethnic

and social nuances.

Of course, the work of the legislature and the actions of public authorities and individuals are also subject
to limits, without which the Constitution would merely be a reflection of arbitrary decisions made by the
legislature. This would lead to a closed and totalitarian order in which values that are determined in a dog-
matic, absolute and exclusionary manner dominate the legislature or a situation in which each public au-
thority or each individual could act in conformance with her own criteria without considering that fact that
she is acting in a disproportionate and unjust manner and without recognizing the necessity of guarantee-
ing respect for the rights of others and for pluralism to achieve at the least a minimum level of integrity
and social cohesion, as required by the Constitution (article 1). Precisely in order to avoid this, the Colom-
bian Constitution sets limits. The constitutional text represents, as a result, not only the driving force be-

hind legislative work but also the limits of state action.
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One of the limits, maybe the most important, to the power to exercise these functions is the need to
protect fundamental rights, understood in this context as spheres of individual autonomy that are insur-
mountable for the legislator or the administration of a democratic and pluralistic state. The right to consci-
entious objection derives from this context, as it is intended to preserve individual convictions whether
they are ideological, religious or moral.” This Court has ruled on conscientious objection on several occa-
sions, in the context of military service,8 education,® taking an oath,19 employment obligations!! and

healthcare provision,12 among others.

In general, conscientious objection arises when complying with a regulation would require individuals to
act in a way that their conscience prohibits.13 In other words, conscientious objection assumes an incom-
patibility between a legal norm and a moral norm.14 There is no room to argue that the norm conflicts
with the greater community’s sense of justice, even though the individual resists complying with norm due
to her own moral convictions. Those that conscientiously object “do not allege that the norm is unlawful
or seek a change in the laws or programs promoted by a government.”15 It is an individual who “follows
the Law, but compliance poses problems with her most intimate moral convictions, with her critical con-
science.”1® The central idea is that individuals breach a legal duty for moral reasons and seek to preserve
their own moral integrity, which does not support the proposition that other people must “adhere to the

beliefs or actions of the objector.”1”

The link between conscientious objection and the rights to freedom of thought, freedom of religion and
freedom of conscience is very strong up until the point where conscientious objection becomes the obligatory
logical conclusion of these liberties. From that perspective, state interference in certain achievements in an
individual’s life is impermissible or requires a higher burden of justification. That way, those who conscien-
tiously object enjoy prima facie a presumption of moral correctness. Meanwhile, the state must provide argu-

ments that would justify an intervention in this field, which is normally immune to any kind of interference.

This concept has been articulated in other countries’ legal systems like the one in the U.S.—in both the

federal and state legislatures in almost all states of the union—even though conscientious objection in
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the case of abortion is not expressly addressed in the Constitution; similarly in France, following the Con-
stitutional Council’s decision on November 23, 1977, it has been understood that conscientious objection
in the area of abortion has both constitutional and legal validity;18 and, finally, it is worth mentioning that
Spain has recognized the right to conscientiously object among medical personnel who participate in the

termination of a pregnancy.

However, the obligation to comply with the law is founded upon, among other bases, the possibility of
exercising right to freedom of conscience. Of course, this right is not absolute and may have limits be-
cause, without limits, it would be impossible to adopt measures that are binding upon all individuals.

Similarly, it is impossible to discuss accepted norms freely if there is no guarantee of the right to free-

dom of conscience.

This does not involve, as a result, verification of whether conscientious objectors’ convictions are just or
unjust, correct or erroneous. In principle, the very existence of these convictions would justify an objec-
tion for reasons of conscience. The problem arises when an individual’s moral convictions are ex-
ternalized with the purpose of evading a legal duty and, as a consequence, interferes with the
rights of other individuals. In other words: when the act of conscientiously objecting interferes with

the ability of third persons to exercise their rights, then it becomes an issue of limits on the exercise of

fundamental rights, that is, “a clash between individual rights and the values, principles, rights or goods
protected by the legal duty.”19 We find ourselves, then, faced with the problem of determining the limits

of fundamental constitutional rights.20

The right to conscientious objection may, therefore, trigger or unleash consequences for third
persons. It is therefore impossible to characterize conscientious objection as a right that af-
fects solely those who exercise it. When one objects for reasons of conscience, a legal duty has neces-
sarily been breached, “with greater or lesser social implications.”?! The question then becomes what are
the limits to conscientious objection—which prima facie may seem justified—given the negative impact it

can have on the rights of third persons.
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Of course, the protection of rights is given preferential treatment inside the Constitution’s objectives.
The direction and scope of the Constitution’s limits must promote the broadest possible protections for
fundamental rights, which means that interpretations of the limits must rely on strict criteria that will
guarantee protection of these rights. Nonetheless, it is not always possible to set forth clear legal criteria
for determining which rights are given priority and to what degree they are given priority in cases where
rights are in conflict or where rights conflict with legally-protected goods. Attempting to establish general
criteria that resolve all such conflicts once and for all is not the solution under these circumstances. Al-
though it may be true that it is possible to establish some guiding principles, the right to object to the
disregard of a legal obligation due to motives of conscience, should be analyzed in the light of circum-

stances of each individual case.

The guidelines might mention the degree of importance—as established by doctrine—that is given to “a
legal good or value, or right that is protected by breach of a legal duty.”?2 They also might address the
“the degree of reversibility of the injury that such a breach causes.”?3 When conscientiously objecting in-
volves marginal or minimal interference with the rights of third persons or when an individual’s conscien-
tious objection does not impact any of these rights, there is no reason to limit the right to conscientious
objection. The same is true when the legal duty impacts only the interests of the conscientious objector

or benefits the individual.

The situation is distinct with regard to regulations that contain obligations intended to protect the inter-
ests of specific individuals, as established by decision C-355 of 2006. Women who are under the assump-
tion that, based on the interpretation of the Constitution, were endorsed by the Court are concerned that
if they are in such cases, they are not penalized when they decide to voluntarily terminate their pregnan-
cy. This case dealt with sufficiently important interests that justified restricting freedom of conscience,
which, if permitted under the circumstances, would violate women’s fundamental constitutional rights to
health, personal integrity and life in conditions of quality and dignity. It would also violate their sexual

and reproductive rights and cause them irreversible harm.
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It is important to note a how conscientious objection should be handled under a variety of circumstances.
As the Court noted in decision C-355 of 2006, one situation for example is that which physicians may face
when conscientiously objecting to providing an abortion because performing the procedure directly con-
flicts with their moral convictions. Conscientiously objecting under these circumstances is not punishable
when it is feasible for another healthcare professional to provide the voluntary termination of pregnancy
and it is provided in a manner that protects the rights of the pregnant women who seeks an abortion un-

der the circumstances in which it is permitted.

This is not the case when the state or a private health promoting entity (EPS) fails to ensure the pres-
ence of a sufficient number of healthcare professionals to protect the rights of women, as required by de-
cision C-355 of 2006. If there is only one healthcare professional that can perform voluntary termination
of pregnancy—under the circumstances that it is permitted under—then they should perform the termi-
nation, regardless of whether the physician is affiliated with a hospital that is private or public, religious
or secular. Under these circumstances, the restriction of the physician’s freedom of conscience is entirely
legitimate—both proportional and reasonable—because it protects the right to life and health [among
others] of the pregnant woman; in other words, under these conditions the failure to provide a voluntary
termination of pregnancy causes direct and irreversible harm to the pregnant woman and infringes upon
her fundamental constitutional rights. Individuals, consequently, cannot conscientiously object when the

act of objecting would lead serious violations of fundamental rights.

This statement is based, in part, i) on the relational character of the rights that protect the free exercise of
liberties but only to the extent that they do not result in abuse or unjustified, disproportionate or arbitrary in-
terference with the rights of other individuals. ii) It also requires that people recognize their duty to promote
conduct that is supportive, just and equitable and respectful of the general public good. Without engaging in
this kind of conduct, the comprehensive development of individuals and society as a whole would be very dif-
ficult and fairly unlikely. iii) Finally, it highlights the special role that healthcare professionals play within soci-
ety, especially when their work entails providing public services, which requires them to assume a relation-

ship with those that seek those services and imposes duties on them that cannot be postponed or avoided.
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In practice, one of the main challenges related to limiting the right to conscientious objection is the need
to set priorities. As discussed earlier, it is not feasible to establish general rules or criteria for determining
the limits of the right to conscientious objection and its limits should instead be determined on a case-by-
case basis. In the case of pregnant women who seek abortion under the circumstances outlined in decision
C-355 of 2006, healthcare professionals can object to terminating a pregnancy for reasons of conscience if
and only if there is a guarantee that the pregnant woman will have access to the procedure in conditions
of quality and safety, that she will face no additional barriers that interfere with her ability to access nec-
essary healthcare services and that her fundamental constitutional rights to life, sexual and reproductive

health, personal integrity and human dignity will be respected.

With regard to the aforementioned, it important to note that the Constitutional Court established in deci-
sion T-209 of 2008 that “conscientious objection was not an absolute right” and insisted that “health pro-
fessionals should provide abortions in a timely manner in conformance with decision C-355 of 2006 and

that is was their obligation to refer a pregnant woman to a health professional who could and would pro-

vide said procedure.” In decision T-209 of 2008, the Court added:

“ji) in the case of those health professionals who are unable to provide abortions for reasons of

conscience, they are provided an opportunity to conscientiously object; iii) they can always consci-
entiously object when ‘the claim is legitimately grounded in religious convictions,” so that the claim
is not based on whether or not the physician supports abortion; and, iv) conscientious objection is

not an absolute right and its exercise is limited by the Constitution’s protection of fundamental

rights, which extend to women and therefore cannot be violated” (underlining not included in

the original text).

In accordance with the above-mentioned, it is important to note that limits also exist with respect to who
can exercise the right to conscientious objection; the Court has clearly stated that conscientious objection
only applies to personnel that are directly involved in performing the medical procedure necessary to

terminate the pregnancy. Conversely, this right does not extend to administrative personnel, medical
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personnel who perform only preparatory tasks and medical personnel who provide care during the pa-

tient’s recovery phase.

Accordingly, the right to conscientious objection does not protect personnel who take the patient’s med-
ical history, manage the institution’s files, receive new patients, clean the facilities, etc. because of the
difficulty in determining how their work interferes with legitimate moral, philosophical or religious convic-
tions; similarly, this right does not extend to personnel that prepare the patient for the procedure, offer
guidance as to the consequences of the procedure, provide psychological assistance prior to the abortion,
etc.; finally, conscientious objection by medical personnel that help patients in the recovery phase follow-
ing the procedure is impermissible because their refusal to do this kind of work cannot be based in any
legitimate moral, religious or psychological convictions and merely indicates that they disapprove of con-
duct that has already taken place, which is not a proper basis for a conscientious objection claim, as has

been discussed previously.

Finally, the Court considers the need for formal limits, in the sense of developing certain requirements
and procedures for individuals who wish to conscientiously object under the specific circumstances in
which it is permitted. In the case of medical personnel that participate directly in the abortion procedure
and conscientiously object with respect to that particular procedure, the individual should do so in writ-

ing and indicate:

i) The reasons why performing the abortion in this specific case goes against her most intimate con-
victions, for which general language presented on behalf of a group will not suffice, nor objections

presented by any person other than the person who is conscientiously objecting; and
ii) The alternative healthcare professional who is prepared to provide the patient with the requested

procedure. The conscientious objector must be sure that an alternative healthcare professional is

available and is willing and able to perform the abortion at the time that it is required.
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Accordingly, the rights-based and plural nature of fundamental rights is respected, standards are developed
to prevent conscientious objection from becoming a barrier for patients who choose access the essential

healthcare service of abortion and conscientious objection is exercised in a responsible and strict manner.

It is therefore clear that conscientious objection is a right that protects individuals’ privacy in the most
intimate sphere—a person’s thoughts and conscience—so that is can be shaped with sufficient freedom
from interferences by the state or by those who are not permitted to enter into this sphere. When exercis-
ing this right, and with the power of its relational character, there are limits that cannot be exceeded, un-

der penalty of illegitimately exercising the right.

5.2. Conscientious Objection as an Individual Right and Not an Institutional or Collective Right

It is important to emphasize that legal persons do not have the right to conscientious objection and, as
a result, healthcare providers (IPS) cannot oppose the practice of voluntary termination of a pregnancy.
A conscientious objection claim is not based on an individual’s opinion regarding a specific issue; on the
contrary, it is grounded in the most intimate and deeply-rooted convictions of an individual. Legal persons
cannot experience intimate and deeply-rooted convictions. Though they can embody principles such as
free enterprise or represent the fundamental rights of their individual members, legal persons cannot pos-

sess an ethical or moral character transmitted to them by natural human beings.

Highlighting the inability of legal persons to exercise the right to conscientious objection, in addition to ful-
ly addressing the essence of the right, is an effective mechanism for preventing legal persons that provide
healthcare services from limiting the freedom of their individual employees who might be coerced by the

restrictive positions imposed on them by these institutions’ managerial staff.
Under these circumstances, it is not necessary to differentiate between public and private legal persons.

This is because conscientious objection in the medical context addresses the provision of public healthcare

services by the state-run public healthcare system and involves the protection of patients’ fundamental
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rights. It does not involve a private institution that provides healthcare under conditions as established

by an agreement between private parties; on the contrary, it involves the implementation of the public
healthcare system, created and administered by the state and financed by public resources. Although cer-
tain private legal persons have the opportunity to participate under these circumstances, the regulation
of private institutions is generally very different from that of public institutions. When public institutions
are the primary provider of a [public] service, private autonomy should be drastically reduced, especially
when the services involve the protection of fundamental rights like the right to health, life and free devel-

opment of personality, among others.

5.3. Judicial Authorities Cannot Conscientiously Object to Hearing or Deciding a Case that is Presented

before Them

Conscientious objection is a right that receives extensive protection in the private sphere—when it doesn’t
involve the violation of the rights of third persons. However, it is impermissible for someone acting as a
public authority to conscientiously object. Those serving in that capacity cannot excuse themselves from
carrying out their constitutional and legal duties for reasons of conscience, since that practice would be a

clear violation of articles 2 and 6 of the National Constitution. According to article 2:

“The essential goals of the state are: to serve the community, to promote general prosperity,

and to guarantee the effectiveness of the principles, rights, and duties stipulated by the Constitu-
tion; to facilitate the participation of all in the decisions that affect them and in the economic, politi-
cal, administrative, cultural life of the Nation; to defend national independence, maintain territorial
integrity, and ensure peaceful coexistence and the enforcement of a just order. The authorities of
the Republic are established in order to protect all persons residing in Colombia, in their life, digni-
ty, property, beliefs, and other rights and freedoms, and in order to ensure the fulfillment of the

social duties of the state and individuals.”

Article 6 establishes:
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“Each person is only individually responsible before the authorities for violations of the Constitution
and the laws. Civil servants are responsible for the same reason, and likewise for omission or acting

'ultra vires’ in the exercise of their functions.”

The articles set forth the role of public authorities and, with regard to conscientious objection, the sub-
stantial differences between the depth and scope of the duties of these authorities and that of individuals
not acting in this capacity. When an individual voluntarily serves as a judicial authority and assumes re-
sponsibilities involving the exercise of jurisdictional activity, one of their most important obligations is to

ensure strict compliance with valid laws.

Accordingly, a judicial servant’s decision is not grounded in his or her own free will. Under these cir-
cumstances—according to article 230 of the Constitution—a judge is obligated to decide the case that
is before him or her on the basis of the principles founded in the Constitution and other relevant legal
regulations. When interpreted broadly, his or her primary duty is to apply the law and, as a result, the
decisions cannot be grounded in convictions that are religious, political, philosophical or otherwise un-
related to the duties as a judge. This does not mean that as a private individual they cannot have the
possibility of exercising their fundamental rights; it means that, in their work as an administrator of
justice, personal convictions do not relieve them of the duties that derive from the public appointment.
These duties include administering justice, based solely in the law, so that decisions are grounded in
state law and not in the personal opinions of the public authorities. In other words, laws rather than
individuals govern states, this being the only way to construct and consolidate a state based on the

rule of law.

Additionally, permitting judicial authorities to conscientiously object to the application of an established
legal precept results in unjustly precluding and arbitrarily impeding access to the administration of justice.
It is important to note that judicial duties involve protecting fundamental constitutional rights that have,
in turn, come into existence through great efforts on the part of groups, like women, that have been his-

torically discriminated against.
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Similarly, it is important to note that the achievements that have led to the acknowledgment of funda-
mental rights are not always well received by all sectors of society and are frequently vulnerable to at-
tack. These attacks are often led by those who are trying to impose an absolute and exclusive point of
view that is incompatible, as previously discussed, with the acceptance of plurality and with the need to
protect and promote cultural diversity, as is stipulated by articles 1 and 7 of the National Constitution

and many of its other precepts.24

It follows that the judicial authorities should leave aside their personal convictions so that the Rule of Law
can be developed to ensure that individuals’ right to access justice is met and through this channel, assure
that their fundamental constitutional rights are respected and protected. A judicial official’s personal con-

victions cannot serve as an obstacle to prevents individuals from obtaining timely and due process.

As a result, those who voluntarily become members of the judicial branch should leave aside their consid-
erations of conscience when exercising their duties as judicial officers and should simply apply the valid

law. The Constitution, however, protects these individuals when they act in the private sphere, permitting
them to act in accordance with the mandates of their conscience and protecting them from impermissible

interferences on the part of the state or other individuals.

This discussion thus far expressed, cannot be complete without a reference to a related topic that also im-
plicates judicial authorities’ obligation to ensure adequate protection of important rights: the time it takes

judges to issue a decision regarding a writ for protection of fundamental rights.
Writs for protection of fundamental rights should be decided within the timeframe established by article
86 of the Constitution and article 29 of Order 2591 of 1991 in order to assure the protection of the funda-

mental right and to avoid causing any additional harm.

It is of particular importance to note that the judge, especially under the given circumstances, should use

all means made available to him or her by the legal system to avoid violating a fundamental right; accord-
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ingly, the 10 days in which a judge must issue a decision is only the maximum time limit under article 86

of the Constitution so, if the circumstances require, the judge should always make every effort to issue a

decision in a timeframe that effectively protects the threatened or violated right.

Any failure on the part of the judge to comply with these obligations can give rise to an irreversible situa-

tion for a pregnant woman and the state would be held liable for inactivity of its officials. Under these cir-

cumstances, it would be important to consider the feasibility of bringing an action for recovery (accién de

repeticion) against the official that failed to effectively protect the woman'’s rights.

5.4. Conclusions

In conclusion, respect for the right to conscientious objection involves the following:

48

i) Conscientious objection is a fundamental constitutional right that, like all rights within the norma-
tive framework, must guarantee protection and encouragement of cultural diversity (article 1 and

article 7 of the Constitution) and therefore cannot be exercised in an absolute manner.

ii) The exercise of fundamental constitutional right to conscientious objection receives very exten-
sive protection in the private sphere by way of article 18 that can only be limited in the event that

in its practice it interferes with the rights of third persons.

iii) Only medical personnel whose duties involve direct participation in the procedure leading to the
termination of pregnancy can conscientiously object; per contra this is an option that does not exist
for administrative personnel, medical personnel that only perform preparatory tasks and medical

personnel who provide care during the patient’s recovery phase.

iv) Physicians who conscientiously object must explain their objection in writing and indicate the

reasons why they are unable perform the termination of pregnancy.



(]

v) With regard to the practice of induced abortion, the Court stresses in decision C-355 of 2006
the need to ensure that the allowed prima facie exercise of conscientious objection by healthcare
professionals who act as direct service providers could be restricted when its exercise imposes a
disproportionate burden on women who decide to terminate their pregnancy under any of the cir-

cumstances established by this decision.

vi) With regards to the manifestation of intimate and inalienable moral, philosophical or religious

convictions, conscientious objection is a right does not extend to legal persons.

vii) Individuals who voluntarily serve as judicial authorities cannot conscientiously object in an
attempt to avoid complying with a regulation that has been adopted in accordance with constitu-
tional tenants and that, as a result, is legitimate and valid, as it would be a rejection of what

is established under article 2, of which among its goals are to “guarantee the effectiveness of
the principles, rights and duties established in the Constitution” and to protect “all persons living
in Colombia, in their lives, honor, property, beliefs, and other rights and freedoms, and ensuring
the fulfillment of the social duties of the state and individuals.” Claiming conscientious objection
is thusly inadmissible under these circumstances, as it would translate into an unjustified hin-
drance in the administration of justice and linked to a serious, arbitrary and disproportionate
restriction on fundamental constitutional rights, even more, where many of these rights devel-
oped out of struggles led by sectors of the society that have historically been discriminated
against and whose successes have generally not been well-received by many sectors of society
that, shielded by their conscientious objections, try to project their private convictions in the
public sphere, using an domineering and exclusionary rationale that is entirely contrary to the
mandate of protecting and stimulating cultural diversity as specially established by the Constitu-

tion (articles 1 and 7).
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7. The Present Case

[.]

Page 33 of the record, docket 1, includes a statement written by the Second Penal Municipal Judge of
Santa Marta on August 23, 2006, in which he declares his conflict of interest with regard to hearing and

deciding the present tutela action in the following terms:

“After analyzing the present tutela action based on Order 2591/91, a conflict of interest is declared
for the following reasons: / In accordance with the Civil Code, that which exists in the womb of

the woman is not a person but, according to my feelings, a life. This is in accordance with the
Constitutional Court’s decision T-179 of 1993, which is known as the legal literature regarding
NASCITURUS and in which the Constitutional Court expressed: / ‘Nasciturus is the term used to
describe the unborn which has yet to be born. The discussion around whether the nasciturus is a
person or not has been a standard discussion in legal literature’ (emphasis added by the judge) /
In the aforementioned case, the Constitutional Court also said: / ‘Constitutionally, the protection of
the unborn can be found in the Preamble and article 11 (in the right to life).” / The previous state-
ment, in conjunction with article 18 of the National Constitution, that, in my capacity as a Judge of
the Republic, guarantees my freedom of conscience, in other words, my CHRISTIAN formation. UN-
DER NO CIRCUMSTANCE WILL I ORDER the termination of a pregnancy because, based on my PER-
SONAL convictions, founded in the biblical principles expressed in chapter 20, verse 13 'thou shall
not kill’ violates Devine Law, for which I declare myself INCAPABLE of resolving the present tutela
action, as it goes against my conscience. / Based on the above, the present tutela action is to be
submitted to the Judicial Office for reassignment. May it be registered” (capitalization and em-

phasis added by the judge).

In the ruling issued on August 31, 2006, the Second Penal Municipal Judge of Santa Marta refused to de-
cide the tutela action. He grounded his decision in the right to conscientious objection. With regards to

this decision, he said:
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“I wanted to record in writing [...] that, much to my regret, the present action [was declared] inca-
pable of being heard under the Institution of CONSCIENTIOUS OBJECTION, which was constitution-
al as it was established in article 18 of the Constitution.” He added that the case presently before
him presented a “conflict between the law and the individual’s conscience that the National Consti-
tution allowed under the Institution of CONSCIENTIOUS OBJECTION and therefore there was no

crime or offense” (capitalization added by the judge).

(]

[That] article 18 [was] part of the supreme law and [there was] nothing that would [indicate] the exclu-
sion of judges of the Republic, who [were] human beings with a philosophical, religious, cultural, etc. ori-
entation. [He finally added] that he “[had] not been able to remain calm when asked by a person in the
street, who [had expressed to him]: 'Judge, tell me something, is a fetus of 6 months really alive? And
when they remove it alive, how do they Kkill it? Do they strangle it? Do they inject it or leave it on the op-
erating table until it dies?’ A passerby had asked him that question and it had [prevented him] from sleep-
ing.” After citing some doctrinal passages, he concluded that he could not grant the relief sought for the

reasons outlined above.

As discussed above, the reviewing Court—Second Penal Circuit Judge of Santa Marta—overturned the
decision issued by the Court of first instance on all grounds and granted protection of the petitioner’s fun-
damental constitutional rights to human dignity, to free development of the person, to life and to health,
just as EPS SaludCoop was ordered to terminate the young women'’s pregnancy within forty-eight hours
for the reasons expressed in the decision. She also ordered the entity to perform diagnostic tests “on the
fetus and the parents, as recommended by the treating physicians, and provide all necessary psychiatric

care to the young woman."”

For these reasons, the present case was brought without a cause of action since, in accordance with the

report produced by the designated attorney of the Office of the Protection of Minors and Families and in
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compliance with the decision of the Court of second instance, the termination of pregnancy was per-
formed on September 9, 2006. Nonetheless, given the current matter’s constitutional importance and
the need to comply with the obligations of decision C-355 of 2006 and assist the Constitutional Court by
achieving interpretive unity, the Court considered it necessary to clarify that the judge of first instance
acted in a way that is incompatible with current law, first, by refusing to hear the tutela action for rea-
sons of conscience and, later, by refusing to provide protection based on religious arguments that are
completely unacceptable in a social, democratic, participative, and pluralist state like Colombia (article

1 of the National Constitution).

(]

The fact that decision C-355 of 2006 was only recently decided and that the issues involved are of a
particularly difficult nature means that this case cannot be treated as an ordinary case and it will be
obligatory in futures cases to: require copies from both the District Attorney’s office and the Sectional
Judicial Board (Consejo Seccional de la Judicatura) to establish competence. This does not prevent the
Court from stressing the gravity of the conduct of the judge of first instance and the need to ensure that
such conduct does not occur again, and as a result, it emphasizes that the rejection of the Constitutional
Court’s decisions has consequences, especially when this type of conduct negatively affects the protec-

tion of fundamental rights.

Here, the Court should highlight, again, that however strong and respectable the religious beliefs of judi-
cial authorities are in the context of their personal lives, these authorities cannot abstain from hearing and
deciding a case based on considerations of conscience and neither can they decide cases based on their
own moral convictions and ignore their obligation to decide cases in conformance with current law, which,
as it was indicated, encompasses not only the laws, in a strict sense, but also the Constitution, the block
of constitutionality, and jurisprudence dealing with the constitutionality of the laws and the rejection of
constitutional jurisprudence when it directly violates constitutional and legal precepts or administrative

acts of general character, as the Constitutional Court held in decision C-335 of 2008. In other words: it
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is forbidden for those who exercise jurisdiction to do so on the basis of moral valuations or abstain from
applying current and established law in accordance with National Constitution because they consider it to
be incompatible with their own religious, moral, cultural or ideological beliefs. If they do act in this way,
their conduct is subject to the previously mentioned decision and amounts to a breach of legal duty.

Penal and disciplinary sanctions, consequently, may result.

The Constitutional Court has insisted, and continues to reiterate in the present decision, that judicial au-
thorities cannot conscientiously object to authorizing requests for voluntary abortions by pregnant women
who find themselves under one of the circumstances outlined in decision C-355 of 2006.Moreover, there is
no regulation in the Colombian legal system that permits judicial authorities to declare a conflict of inter-
est—as was alleged by the judge of first instance—to abstain from hearing and deciding tutela actions un-
der these circumstances. On the one hand, and for reasons indicated in the present decision, judicial au-
thorities must decide cases based on law and not based on conscience. On the other hand, the grounds for
a conflict of interest claim in the case of judicial authorities are narrow—they do not include conscientious
objection—and are restrictively interpreted, for their exercise, as it was explained, constitutes an obstacle to
accessing the administration of justice and, as a result, an unjustified refusal of justice and a lack of protec-

tion of fundamental constitutional rights, in violation with the National Constitution (articles 2 and 6).

(]

Relying on what was discussed above, the Court will uphold the decision and reasoning of the judge of
second instance in the present case. Additionally, the Court will urge the Ministry of Social Welfare, as well
as the National Ministry of Education, the National Attorney General’s Office and the Office of the Public
Defender, to immediately design and implement massive campaigns that promote sexual and reproductive
rights and help ensure that women throughout Colombia can freely and effectively exercise these rights by
increasing awareness about the holdings of decision C-355 of 2006 and the present case, and conduct due
follow-up on such campaigns to assess their impact and efficacy. These campaigns should focus on trans-

mitting comprehensive information about the topic in simple, clear and sufficiently illustrative terms.
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Similarly, the Court will insist that the National Superintendent of Health adopt indispensable measures
requiring EPSs (private health insurance company) and IPSs (healthcare providers)—whether public or
private, secular or religious—to employ the necessary medical professionals and other suitable personnel
to provide abortions under the circumstances outlined in decision C-355 of 2006, while abstaining from
imposing additional impermissible requirements—such as those enumerated by the Court in legal conclu-
sion number 8 of this decision—that prevent women from exercising their fundamental constitutional
rights. This obligation should apply in all territories and should be carried out in accordance with the prin-
ciples of referral and counter-referral, ensuring that the public network of healthcare service providers

offers voluntary abortions at the department, district and municipal levels.

[..]

III. DECISION

[..]

RESOLVES:

[..]

SECOND.- UPHOLDS, based on the considerations expressed and developed in the present decision, the
ruling issued on September 8, 2006 by the Second Penal Circuit Judge of Santa Marta, which overturns
the ruling on the tutela action issued by the judge of first instance on all grounds and grants protection of
AA’s fundamental constitutional rights to human dignity, to free development of the person and to health

in connection with life.

THIRD.- ORDERS the Ministry of Social Welfare, as well as the National Ministry of Education, the National

Attorney General’s Office and the Office of the Ombudsman, to promptly design and implement massive
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campaigns promoting sexual and reproductive rights that help ensure that women throughout Colombia
can freely and effectively exercise their rights by increasing awareness about the holdings of decision
C-355 of 2006 and the present case, and URGES these same entities to monitor the campaigns in order
to assess their impact and efficacy. The campaigns should focus on transmitting comprehensive informa-

tion about the topic in simple, clear and sufficiently illustrative terms.

FOURTH.- ORDERS the National Superintendent of Health to promptly adopt indispensable measures re-
quiring EPSs (private health insurance company) and IPSs (healthcare providers)—whether public or pri-
vate, secular or religious—to employ the necessary medical professionals and other suitable personnel to
provide voluntary abortions under the circumstances outlined in decision C-355 of 2006, as well as abstain
from imposing additional impermissible requirements—such as those enumerated by the Court in legal
base number 8 of this decision and in accordance with the requirements outlined in legal base number

31 of this decision. This obligation extends to all territorial levels and should be carried out in accordance
with the principles of referral and counter-referral, ensuring, in this manner, that health providers within
the public networks at the department, district and municipal levels provide voluntary abortions under

the circumstances established in decision C-355 of 2006.
FIFTH.- COMMUNICATES the present decision to the National Superintendent of Health, the Office of the
Ombudsman and the Office of National Attorney General so that, within the scope of their functions, they

comply with the present decision and inform the Constitutional Court of such compliance within three-

months.

(]
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NOTES

1 Article 7 of the National Constitution provides: “the state recognizes and protects the ethnic and cultural diversity of

the Colombian Nation.”

2 The aspiration of a constitutional norm like the one from 1991 is, within the judicial, factual, and economic possibili-
ties, the full realization of the values and principles enshrined in the Preamble: “in the exercise of their sovereign power,
represented by their delegates to the National Constituent Assembly, invoking the protection of God, and in order to
strengthen the unity of the Nation and ensure to its members life, peaceful coexistence, work, justice, equality, under-

standing, freedom, and peace.”

3 Article 19: “freedom of religion is guaranteed. Every individual has the right to freely profess his/her religion and to

disseminate it individually or collectively. All religious faiths and churches are equally free before the law.”

4 Article 18: “freedom of conscience is guaranteed. No one will be importuned on account of his/her convictions or

beliefs or compelled to reveal them or obliged to act against his/her conscience.”

5 Article 20: “every individual is guaranteed the freedom to express and diffuse his/her thoughts and opinions, to
transmit and receive information that is true and impartial, and to establish mass communications media. The latter
are free and have social responsibility. The right to make corrections under conditions of equity is guaranteed. There

will be no censorship.”

6 The Legislature has very broad power of configuration not only, and above all, because it is intended to represent soci-
ety as a whole (majority and minority), which is not present in other public authorities but rather because of the way it
makes decisions: through debate, through discussion and publicity (articles 132 to 187 of the Constitution). This is what

grants Congress a greater level of legitimacy.

7 Marina Gascon Abellan, Obediencia al Derecho y Objecion de Conciencia, Centro de Estudios Constitucionales, Madrid,

1990, p. 202.

8 Decisions T-409 de 1992, C-511 of 1994, C-561 of 1995, T-363 of 1995, C-740 of 2001, T-355 of 2002, T-332 of 2004.
9 Decisions T-539a of 1993, T-075 of 1995, T-588 of 1998, T-877 of 1999, T-026 of 2005.

10 pecisions T-547 of 1993, C-616 of 1997.

11 pecisions T-982 of 2001, T-332 of 2004.

12 pecisions T-411 of 1994, T-744 of 1996, T-659 of 2002, T-471 of 2005.
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13 1bid., p. 203.
14 1bid., p. 203.
15 1bid., p. 204.

16 Lidia Casas, “La objecidn de conciencia en salud sexual y reproductiva. Una ilustracion a partir del caso chileno.”
In: Més alla del Derecho. Justicia y Género en América Latina, Luisa Cabal and Cristina Motta, (comps.), Bogota, Siglo

del Hombre Editores, p. 275.
17 see supra note 7, p. 217.

18 see Escobar Roca Guillermo, La objecién de conciencia en la Constitucion espafiola, Ed. Centro de Estudios Constitu-

cionales, Madrid, 1993, p. 148-149.
19 1pbig., p. 281.

20 1pjd., p. 281-282.

21 1pid., p. 225.

22 gee supra note 7, p. 226.

23 1bid.

24 p paradigmatic case was presented recently in Spain following the legalization of marriage between same-sex
couples. Regarding this possibility, voices rose advocating the right of judges and public authorities (whether they

were civil servants and judicial officers of the civil registration or mayors or councilors) to be excused on grounds of
conscience in participating in the celebration of such unions. Various sectors of society and particularly the Executive
Committee of the Spanish Episcopal Conference expressed their disapproval of the same-sex marriage bill and claimed
the right to conscientious objection by public authorities to refrain from participating in the celebration of these unions.
Cf. http://www.fluvium.org/textos/cultura/cul271.htm. The Vatican also expressed its opinion to express their dissent.
The Spanish government reacted quickly highlighting the fact that this was a compromised conquest “with a conception
of dignity and freedom in an open and pluralistic society.” Cf. http://www.deia.com/es/printed/2005/04/26/plowing/-
d2/110577.php.
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My heart was broken when I read this case. It is not at all uncommon, but still shocking to learn about the
saga of a young woman who had to go through lengthy legal battles to obtain the interruption of pregnan-

cy to which she was legally entitled.

I write this not from the perspective of a scholar, but rather as someone who has promoted the right to
safe and legal abortion for decades in a variety of capacities. Early in my career, I co-authored a book

on abortion published by the Feminist Front in Sao Paulo,! and in the 1990s, I funded groups fighting for
abortion rights in Latin America, Africa and Asia, including Catholics for Choice and GIRE in Mexico. Cur-
rently, as Regional Director for the International Planned Parenthood Federation/Western Hemisphere Re-
gion, I work with local organizations that not only provide family planning to diminish the need for abor-

tion, but also promote the right to access to safe abortion services when the need emerges.

From different vantage points, I have always kept both a passion for changing the fate of women

who should not need to risk their lives to exercise their right to control their own bodies and a prag-
matist’s eye, always looking for the most effective way to make that a reality under different social,
cultural and political circumstances. I believe that both my commitment to this cause and my strategic
approach have been fueled by the strong respect for hard evidence and solid rational arguments that
I started learning from my father—a philosophy teacher, among other things—and continued through
the rigors of statistics courses in graduate school. I share this personal history to explain how much

I have appreciated this elaborate analysis by the Court, and also to give a better understanding of

my comments.

Let me start by what I found especially valuable in the Court’s decision. First, the decision’s grounding
on the notion of a pluralistic society is extremely encouraging, especially in Latin America, where we
have been struggling to establish the separation of church and state with still mixed success. Again and
again, in every public debate about abortion, we find ourselves arguing that individuals who are anti-
choice have no right to impose their point of view as absolute and exclusive in a society with a plurality

of views. For the sake of coherence—if not for the sake of political calculus that would indicate higher
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probability of gaining undecided allies—it follows that we should also defend religious freedom and its

consequences within the limits established by a legal higher order.

Here, again, the Court’s comments were very felicitous. The right to conscientious objection is not ab-
solute, nor can it infringe upon the ability of another individual to exercise her rights. Using well known
legal principles of proportionality, reasonableness, and reversibility, it establishes important conditions that
limit the right (what has come to be called “conscientious objections to provide abortion”) and should be
applied to other countries as well: only individuals, not institutions, have the right to object; only individu-
als directly involved in providing the service can object; and objectors have the obligation to refer to other

person able and willing to provide the service.

The categorical prohibition of objections by private institutions providing public services could have a
strong impact in a region where healthcare is often provided by publicly funded religious institutions with
distinct private values. Actually, the Court went even further in ordering institutions to have enough abor-
tion providers to be able to respond to their clients’ needs. It is interesting that the Court based its deci-
sion both on logical arguments (only individuals have a conscience) and on practical considerations

(there must be enough providers), both of which are very valid.

The only point I think the Court did not go far enough is in its refusal to establish general rules and crite-
ria even though this case illuminates on several very useful ones. It establishes, for instance, that the indi-
vidual who claims a conscientious objection should present in writing both the reasons for objecting and a
referral to a colleague who agrees to perform the interruption. This very wise recommendation should ap-
ply to all cases. There are other points in which a very important concern is raised but no recommenda-
tion ensued. Important examples are the notions of urgency and irreversibility that especially apply to
pregnancies and their rapid development to the nine-month deadline. Ten days are given when it comes
to judges, but no such precision is spelled out for healthcare providers. Clear rules efficiently enforced at
the service facility level are urgently needed to ensure the timely provision of abortion services to all

women facing circumstances similar to those faced by plaintiff in the matter object of this book.
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On a more general level, and perhaps not under the Court’s purview, we urgently need a better definition
of what constitutes conscience. The boundaries between religion, morality, ideology and politics need to be
better defined, and we need a discussion on whether all reasons are equally valid for objections. I suspect
that much of what passes for core values is actually nothing more than a package of inherited habits, prej-
udices and misinterpretation of medical data. I would like to propose an idea for debate: the informed
conscientious objection. The legitimate authorities in a society that respects the rule of law—the courts—
could designate a panel of experts to prepare a short curriculum on women'’s rights and abortion that con-
scientious objectors would need to take before they can object. I know that I can be accused of taking a
page from the perverted informed consent of the anti-choice book, but offering an opportunity for educat-

ing over-extended medical personnel would do no harm if the curriculum is solidly based on evidence.

The other direction towards which we need to move is recognizing conscience in the provision of abortion,
as Lisa H. Harris has recently raised in the New England Journal of Medicine.?2 Drawing inspiration from

the classic Carol Joffe book Doctors of Conscience: The Struggle to Provide Abortion before and after Roe
v. Wade3—which portrayed skilled mainstream doctors who were led by their conscience to put every-
thing on the line to provide compassionate safe abortions before they were legal in the United States—she
argues that it is important to balance the current emphasis on negative duties with the positive ones. Here

is Joffe’s description of how those doctors were conscientious:

“They did so with little to gain and much to lose, facing fines, imprisonment, and loss of medical
license. They did so because the beliefs that mattered most to them compelled them to. They saw
women die from self-induced abortions and abortions performed by unskilled providers. They un-
derstood safe abortion to be lifesaving. They believed their abortion provision honored the dignity
of humanity and was the right—even righteous—thing to do. They performed abortions for rea-

sons of conscience."*

Joffe also argues that an imbalance in the application of the notion of conscience has important legal con-

sequences. For instance, there was no exemption for those who conscientiously objected to the Global Gag
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Rule, a former policy that prevented organizations receiving U.S. foreign assistance from using their own

funds to provide information, services, or referrals for legal abortion in their countries.>

Also, according to Harris, a pernicious and pervading consequence of the imbalance is the reinforcement

of the stigma attached to abortion:

“[T]he equation of conscience with non-provision of abortion contributes to the stigmatization of
abortion providers. If physicians who offer abortion care don’t have a legitimate claim to act in
'‘good conscience,’ like their counterparts who oppose abortion, the implication is that they act in
‘bad conscience’ or lack conscience altogether. This understanding reinforces images of abortion
providers as morally bankrupt. Such stereotypes may deter doctors from offering abortion servic-
es, thereby contributing to provider shortages. More important, stereotyping may have danger-
ous consequences: sociologists confirm that harassment and violence are extreme extensions

of stigmatization."®

The Colombian decision was a landmark ruling and deserves to be studied and expanded. Given the re-
strictive laws that exist in some countries in our region, we have many respected professionals who are
risking their careers and reputation to defend women'’s rights. A concerted effort to apply a more balanced
definition of conscience would have a lot of experience to draw from and would benefit many, many

women by protecting the professionals who dare to serve them.
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NOTES

1 Frente de Mulheres Feministas, O Que e o Aborto? (Sao Paulo: Cortez, 1980).
2 Lisa H. Harris, “Recognizing Conscience in Abortion Provision,” New England Journal of Medicine 367 (2012): 981-983.

3 carol Joffe, Doctors of Conscience: The Struggle to Provide Abortion before and after Roe v. Wade (Boston: Beacon

Press, 1995).
4 Ibid.

S The Global Gag Rule—or Mexico City Policy—was first imposed by the Reagan administration in 1984 at the United
Nations International Conference on Population in Mexico City. It was rescinded in 1993 by President Clinton, reinstated

in 2001 by President George W. Bush, and once again rescinded by President Obama in 2009.

6 See supra note 2, p. 982.
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1. INTRODUCTION

The Constitutional Court of Colombia, in its decision C-355 of 2006, determined the conditions under
which abortion may be lawfully induced in Colombia. Decision T-388/09 concerned a medically advised
and judicially authorized abortion of a severely impaired fetus of about 23 weeks’ gestational age, which
required surgery. In decision T-388/09, the Court revisited decision C-355/06 on abortion. Decision
T-388/09 illustrates how a practitioner’s conscientious claims not to participate in abortion procedures
should be balanced with women'’s conscientious claims of access to medically managed abortion care.

Ultimately, it consolidated the law regarding:

a) the scope of legitimate claims to conscientious objection to participate in procedures directed to
this end;
b) the lawful limits of such claims; and

c) legitimate claimants.

While the Constitutional Court has thereby clarified the law for Colombia on conscientious objection and
abortion, its jurisprudence transcends that single country and its particular constitutional provisions. The
Court’s judgment fits comfortably within and illuminates international jurisprudence on conscientious

objection, and it is fully consistent with related international treaty law.

The Colombian Constitutional Court addressed women'’s rights to healthcare in Colombia when practition-
ers may properly invoke their rights of conscientious objection to participation in lawful abortion proce-
dures. The Court recognized that the purpose of training and qualifying as a physician (which may require
heavy public investment) is to deliver rather than withhold or obstruct medical care.? Accordingly, licensed
practitioners who provide lawful medical treatment can only deny patients care that they are capable of
rendering as an exceptional concession. The concession depends on patients having practical alternative
means of access to medically indicated treatment, since the goal of the national commitment to healthcare

is to serve the needs of patients rather than the spiritual or other interests of health service providers.
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The Court drew on its 2006 jurisprudence on the legality of abortion to rule that a physician’s claim to con-
scientious objection is defensible only when it is feasible for the patient to receive timely and appropriate

abortion care from another healthcare professional who is qualified and willing to provide it.3

The Court ruled that the free exercise of liberties, such as of conscientious objection, is necessary but
only to the extent that it does not result, even inadvertently, in the abuse or unjustified, disproportion-
ate, or arbitrary interference with the rights of others. Qualified practitioners’ objection to participate in
the delivery of legal abortion services is acceptable only if there is a guarantee that pregnant women will
have access to legal services of appropriate quality and safety, without additional barriers that interfere
with their access to healthcare beyond their immediate providers’ objection, and without restricting their
constitutional rights to life and to sexual and reproductive health, or respect for their personal integrity

and human dignity.

The Court upholds the political and philosophical principle of the Rule of Law against claims of obedience
to a higher or divine law as variously interpreted by religious or comparable authorities that are not demo-
cratically accountable. It is respectful of religious freedom and freedom of conscience, and of the need to
show equal respect for the conscientious choice of resorting to lawful abortion and to refrain from partici-
pation in lawful abortion procedures. The Court maintains the balance required by international treaty law,
which shows that claims invoking a right to conscientious objection cannot be absolute. For instance, arti-
cle 18(1) of the International Covenant on Civil and Political Rights (ICCPR) provides that “everyone shall
have the right to freedom of thought, conscience and religion. This right shall include freedom [...] in pub-
lic or private, to manifest his religion or belief in worship, observance, practice and teaching.” However, ar-
ticle 18(3) provides that “freedom to manifest one’s religion or beliefs may be subject only to such limita-
tions as are prescribed by law and are necessary to protect public safety, order, health, or morals or the

fundamental rights and freedoms of others.”

Therefore, the right to conscientious objection is limited by certain interests, such as health and the pro-

tection and respect of others’ fundamental rights and freedoms.
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This article provides a brief overview of the right to conscientious objection in relation to abortion, defining
its scope and limits. The article highlights the importance of decision T-388/09 in developing clearer stan-
dards for when a right to conscientious objection can be invoked in this context, taking a close look at the
decision and outlining the extent to which the decision informs the debate and provides guidance on who
can invoke the right to conscientious objection and when. Given the importance of public officers, such as

judges, to access to abortion care, the article devotes an entire section to them.

2. THE LEGITIMATE SCOPE OF THE RIGHT OF CONSCIENTIOUS OBJECTION

The Court established that the right of conscientious objection to participating in abortion procedures is le-
gitimately available when two primary conditions are met: 1) when the objector would otherwise be legally
obliged to undertake an act of direct participation in an abortion procedure, and 2) when the affected

woman seeking the lawful abortion has a feasible alternative for accessing a timely procedure.*

According to the Court, direct participation in abortion, relates to its surgical preparation, management,
and performance. Conscientious objection is accordingly available to nurses who immediately prepare pa-
tients for surgery, surgeons, anesthetists, and surgical nurses. Excluded from the category of direct partic-
ipants are healthcare workers who provide routine care to patients, such as hospital admission, providing
general comfort prior to patients’ preparation for surgery, and rendering post-operative care to surgical
patients. Included in this category are also physicians-in-training required to observe surgical procedures
and health facility administrative staff members. Administrative personnel immediately involved in a pa-
tient’s abortion procedure can include physicians, nurses, or, for instance, midwives, or hold office in a reli-
gious hierarchy, such as, ordained ministers. However, acts like admitting patients seeking abortion into
health facilities, scheduling surgery space and time for abortion procedures, approving patients for safe
post-operative discharge, and the financial management of insurance coverage for abortion procedures are
not considered direct participation that can legally justify claims of conscientious objection. Similarly, more
remote actors such as office personnel, ambulance attendants, and pharmacists dispensing routine med-

ications are not considered direct participants in patients’ medical procedures.>
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Examples given in decision T-388/09 to explain what is considered direct and indirect participation did not
address non-surgical abortion through administration within a few weeks of determination of pregnancy
of abortifacient drugs, particularly mifepristone and misoprostol. The administration of these drugs is de-
signed to achieve what is now often called medication abortion or medical abortion, as opposed to surgical
abortion. However, the principles set out by the Constitutional Court seem to apply to medical abortion be-
cause the Court’s reasoning is not based on the type of procedure but in the rights implicated in the abor-
tion, which are the same whether the abortion is medical or surgical. This means physicians or others with
lawful prescribing authority are allowed to conscientiously object to prescription of abortifacient drugs, as
well as to physicians and nurses caring for women who propose, on a non-emergency basis, to experience
the consequent expulsion of their uterine contents in a healthcare facility—not at home. It is worth noting
that the European Court of Human Rights has ruled, however, that pharmacists cannot invoke conscien-
tious objection when refusing to dispense prescribed contraceptive drugs in a way that effectively bars or
obstructs patients’ access to them.® This principle could likewise apply to dispensing abortifacient drugs,

since the act of dispensing such drugs is not considered direct participation in their use.

Nurses managing prostaglandin-based abortions under physician supervision are considered direct par-
ticipants, entitled to the legal protection afforded to their supervising physicians’ and to invoke conscien-
tious objection. In this procedure, physicians initiate the action by inserting thin catheters into each pa-
tient’s womb and cannulas into their veins. Nursing staff members then monitor the administration of
prostaglandin and oxytocin, adjusting the flow as necessary. They then attend to patients directly as their
uterine contents are expelled to achieve termination of pregnancy. Both physicians and attending nurses
are therefore direct participants in actually conducting such abortions. In contrast, nurses or other staff
who clean operating theatres following procedures or provide post-operative recovery care do not fall

into this category.
The Court considered that it is not feasible to establish general rules or criteria to determine limits of the

right to conscientious objection, since limits should instead be determined on a case-by-case basis. How-

ever, it cited and reaffirmed decision C-355 of 2006 to find that, in principle, an objecting practitioner is
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obliged to refer a patient denied abortion, or other care that the practitioner conscientiously objects to
provide, to another practitioner who is able and willing to provide it. The Court found that the state or
governmental system responsible for healthcare services and/or insurance must ensure the presence of a
sufficient number and distribution of healthcare professionals to protect the rights of women to medically
indicated legal abortion services. If only a single practitioner is practically available who can perform a
timely legal abortion that a woman requests, that practitioner is legally required to perform the procedure.
This is so whether the practitioner is affiliated with a public or private hospital, either religious or secular.
In this case, the restriction on the practitioner’s freedom is proportional and reasonable, since continuation
of the woman’s unwanted pregnancy would cause direct, irreversible, and potentially lifelong harm to her,
as well as infringe on her fundamental constitutional rights. Accordingly, practitioners, their professional
associations and/or governmental healthcare authorities may relieve practitioners of this legal responsibili-
ty by establishing means of patients’ timely referral to other practitioners willing and able to provide abor-

tion and comparable medical services.8

Invoking the right to conscientious objection also requires that it be done only in good conscience.

It has been observed that sometimes, physicians who raise conscientious objections to participate in
abortion services in public hospitals, for fear of attracting social stigma, will later provide them in private
facilities with greater confidentiality and usually for higher fees and sometimes in clinics where the physi-
cians hold proprietary interests.® There was no evidence of this before the Constitutional Court, however,
and the Court did not address such deceptive claims to conscientious objection. Similarly, the Court did
not address what an adequate religious foundation of conscience entails in other countries, since in
Colombia, claims to conscientious objection to abortion almost invariably derive from adherence to

Roman Catholicism.

The Court’s focus on preventing the right to conscientious objection from causing women to suffer serious
and irreversible harm and a denial of their constitutionally-protected right to life confirms that conscience
cannot be invoked to deny such care when continuation of pregnancies would endanger women'’s lives or

permanent health. However, the doctrine of double effect, which the Roman Catholic Church has accepted
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in principle, dictates that “no wrong is involved in performing a legitimate procedure for a proper reason
when an effect follows that is improper to achieve for its own sake.”10 In other words, the legitimate goal
of saving life or health characterizes the procedure, and the termination of the endangering pregnancy is
an incidental, unwanted but unavoidable secondary effect that creates no culpability.1! Therefore, termi-

nating a pregnancy that saves or protects the health of the woman does not offend conscience.

3. LIMITS OF CONSCIENTIOUS OBJECTION

As addressed above, limits of permissible conscientious objection are implicit beyond what the Court
recognized as the legitimate scope of objection. The Court’s purpose was not to define or circumscribe
the scope of conscientious objection in pedantic terms, but to address the wider challenge to demo-
cratic law presented by claims to religious conscience. The Court cited constitutional provisions de-
signed to secure a participatory and pluralistic democracy that is respectful of human rights, including
religious rights without favoring one religion over another and without forcing individuals to conform
to religiously-inspired values or priorities that they do not voluntarily share. Each person’s moral or
conscientious conviction should be protected and respected where doing so would not significantly un-
dermine others’ equal entitlement to their own moral or conscientious convictions. The Court found
this particularly pertinent in the abortion context, since decision C-355 of 2006 protects women’s and
girls’ interests in access to abortions that are lawful within the terms and meaning of that decision.
C-355/06 dealt with interests of sufficient importance to women’s constitutional rights to life, health,
personal integrity and dignity, and security against irreversible harm, to justify restricting freedom

of conscience.

To give effect to the earlier judgment, the Court limited reliance on conscientious objection to medical
personnel involved in abortion procedures. However, they must state their objection in writing for each
case, indicating the reasons for their objection in that specific case. The objection must reference the par-
ticular facts of the case, without general language or reinforcement by other persons or agencies, such as

religious authorities. The writing must also indicate the available, willing alternative practitioner to whom
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the patient will be referred and who will be able to perform the abortion when it is required. Violation

of these standards could signify penalties for illegitimate exercise of the right to conscience.

The Court was pointed in its observation that individuals’ fundamental rights under the Constitution,
which include rights to lawful abortion in conditions specified in its 2006 ruling, are not always well re-
ceived. Attacks against such rights are often grounded in absolutist perspectives that are incompatible
with the principles of plurality and cultural diversity. The Court did not expressly hold the Roman Catholic
Church authorities responsible for leading this type of attack in Colombia, but alluded to the disdain that
the Church authorities have expressed towards politically-made, democratic laws that depart from the

Church’s interpretation of divine law, which is often invoked to buttress claims of conscientious objection.!2

With respect to the judge’s claim of conscientious objection (see Public Office Holders, below), the Court
immediately observed that judicial authorities should leave aside their personal convictions so that the
Rule of Law can develop to protect individuals’ fundamental constitutional rights and ensure that such
rights are respected. The Rule of Law, which protects legislation created by secular, democratically-elected
legislators and makes legislators accountable, may be contrasted with religiously-interpreted natural law,
particularly Roman Catholic natural law. This so-called /aw is based on the claim that universal human rea-
son can discern universal, objective, moral laws that, for instance, may justify civil disobedience to state
legislation. In the Roman Catholic tradition, the tenets of natural law are revealed to councils appointed by
Popes, and Papal declarations of doctrine made ex cathedra have been held since 1870 to be doctrinally
infallible, and to require obedience.13 The Court made clear that in Colombia (a democratic, pluralistic
state respectful of everyone’s religious and other convictions), conscientious objection is subject to lawful
limits that protect women'’s constitutional rights, among others, to lawful abortion. The Rule of Law re-
quires and justifies obedience to law made under the state’s Constitution, rather than to principles be-

lieved to be divinely revealed to a democratically unaccountable religious leadership.

Individuals remain free, under article 18(1) of the International Covenant on Civil and Political Rights

(ICCPR), and its various constitutional and other legal analogies, to freedom of thought, conscience and
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religion. The limit is set by article 18(3) of the ICCPR on how one may “manifest one’s religion or beliefs.”
Manifesting religion or beliefs is “subject only to such limitations as are prescribed by law and are neces-
sary to protect [...] the fundamental rights and freedoms of others.” The Constitutional Court prescribed
such legal limits on conscientious objection in the interest of protecting women'’s fundamental rights to

lawful abortion.

Employers are usually required to accommodate their employees’ religious observances as far as they
reasonably can, but not to an extent that frustrates the purposes of their employment. For instance,
healthcare providers with conscientious objections to abortion should not be offered, and should not ac-
cept, positions that would unavoidably require such violation of their consciences.14 Nurses who object to
abortion should be replaced, when possible, by alternative, non-objecting nurse colleagues when direct
participation in abortion procedures is required, without compromise to the objecting nurses’ employment
and career prospects. Subject to employers’ duties of reasonable accommodation, however, employees
who object have to decide whether to suppress manifestations of their convictions, or seek other employ-

ment that is compatible with their preferences.15

4. THE ENTITLEMENT TO CONSCIENTIOUS OBJECTION

It has been seen that only physicians, nurses, anesthetists and others who would be direct participants
in an abortion procedure are entitled to exemption on the ground of their conscientious objection. The
Constitutional Court clearly stated that health facilities, notably hospitals, cannot claim conscientious
objection as a corporate or collective entitlement.1® This is of international significance in light of the
number of countries where religiously affiliated hospitals exist. Indeed, in the U.S. and Canada, for in-
stance, Catholic agencies are employing their financial and political influence to achieve mergers with
non-Catholic hospitals, especially those under economic pressure.l” This may be in order to create new
hospital institutions that follow Roman Catholic directives, and therefore restrict delivery of healthcare

services to which the Church objects, particularly abortion services.
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The Constitutional Court’s rejection of the right of a medical institution (such as a hospital, clinic, and
medical school) to invoke conscientious objection to accommodate abortion is consistent with Roman
Catholic doctrine. Abortion is regarded in the Catholic tradition as a mortal sin, constituting death of the
soul unless the offender is granted absolution. However, an artificial legal person, such as a hospital corpo-
ration, does not have a soul to be kept in repair, and accordingly no conscience, or right of conscientious
objection.1® As a human right, the “right to freedom of thought, conscience and religion” protects living
human beings and not the entities that they create for social, commercial or other purposes—even if

these entities are deemed /legal persons under other areas of law.

In C-355 of 2006, the Court held that a hospital cannot claim a right of conscientious objection. A hospi-
tal as a corporate entity cannot itself practice medicine or directly participate in medical procedures. The
Court repeated this ruling in T-388/09, specifically that institutions are categorically prohibited from alleg-
ing a collective conscientious objection, from entering into agreements, individual or collective, to refuse
to provide abortions, and from indicating that none of the physicians at the hospital will participate in pro-
vision of abortion services. The last prohibition was based on the fear that the C-355/06 holding would
discriminate against medical professionals applying for appointment to a hospital, or deter one appointed
from providing an abortion when medically required, when legal, and when requested by a patient. The
Court emphasized the need to prevent institutions that provide healthcare services from limiting the free-
dom of individual employees who are conscientiously committed to their patients’ care, and who might be

coerced by doctrinal restrictions or directives imposed by managerial staff.19

Hospitals, whether publicly funded or established and administered by religious institutions aiming to care
for the sick, are frequently assets to the communities in which they are located. Additionally, outside larg-
er population areas, hospitals may be the only healthcare facilities to which residents of their catchment
areas can effectively turn for necessary medical care beyond the most basic services. When hospitals in-
duce or encourage communities to depend on their services for care, they and/or their medical service

providers cannot be allowed to prevent delivery of such care by invoking grounds of conscientious objec-
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tion, unless individuals reasonably relying on them are promptly referred to alternative sources of accessi-

ble, appropriate and willingly provided care.

Among members of Christian religious denominations, Roman Catholics are distinguishable from for in-
stance Jehovah’s Witnesses in many ways. The former exert international influence through the status
of the Holy See (e.g., the Vatican), whereas the latter have no comparable influence. The former church,
claiming to be the Universal Church to which everyone should belong, opposes national and international
advocacy and implementation of policies contrary to its teachings, whereas members of the latter church
reject use of blood transfusions and blood products in their own individual health treatment but do not

call or campaign for such transfusions and products to be denied to those of different beliefs.

One may speculate about the propriety and ethical observance of a community being dependent for
health services upon a Jehovah’s Witness hospital that conducts surgical and related procedures but pro-
hibits provision of blood transfusion services, or use of blood products such as plasma. However, some
communities are dependent upon Roman Catholic hospitals that deny provision of abortion, modern forms
of birth control and comparable services that offend Catholic conscience. Such restrictions in religiously-

affiliated hospitals would contradict the pluralism required by the Constitution of Colombia.

5. PUBLIC OFFICE HOLDERS

A remarkable feature of the case leading to the Constitutional Court’s decision was that, when physicians
recommended termination of the plaintiff woman’s pregnancy but—un-required—judicial approval was
sought in advance to ensure legality, the trial judge declined to exercise his jurisdiction on grounds of
conflict of interest based on his conscientious objection to declare the abortion lawful. When his claim
of conflict of interest was rejected by a higher judge and the case was returned to him for a decision, he
rejected the action once again on grounds of his conscientious objection to the procedure. The Constitu-
tional Court condemned this as a gross violation of the judicial function, and of the Rule of Law. Public

officers, the Court explained, cannot cater discharge of their public duties to their own personal beliefs.
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Judges, in particular, cannot apply the law that they pledge to uphold by subordinating its principles and

provisions to their individual religious or other belief systems.

Judges enjoy freedom of thought, conscience and religion in their personal or private lives, but like health-
care professionals, pharmacists,20 midwives,2! and others, they are not free “to manifest [their] religion
or beliefs” to deny others their fundamental legal rights and freedoms. Responsibility and accountability

to respect the legal rights of others, such as of women to lawful abortions, is of special significance in the
performance of public office. In the same way that fire-fighters cannot choose whose property they will
try to preserve against fire and whose they will passively let burn, on the basis of their personal convic-
tions and beliefs, judges cannot decide whether or not to try any case assigned to them that they are
otherwise qualified to hear, or determine such a case on the basis of their personal convictions rather

than according to the law.

The Court’s ruling fits within an emerging jurisprudence that distinguishes between the conscientious
and/or religious convictions public officers may hold in their private lives and the beliefs that they

may legitimately manifest in discharge of their public duties. In Rodriguez v. Chicago, the U.S. 7th
Circuit Court of Appeal held that a police officer appointed to defend an abortion clinic against a hostile
crowd could not refuse on the ground of his conscientious objection to the procedures performed in
the clinic.22 A Canadian provincial Court of Appeal has similarly held that, although religious celebra-
tion of marriage may be refused to same-sex couples proposing lawful marriage by officers of religious
bodies (e.g., churches), on grounds of the officers’ freedom of religion, marriage commissioners em-
powered by government to solemnize non-religious marriages cannot discriminate on grounds of
sexual orientation and refuse to discharge their public responsibilities on the basis of their personal
religious convictions.23 Such cases confirm that public officers must serve the public neutrally, with-
out favor or disfavor on religious or other personal grounds. As in the private sector, they cannot ac-
cept office while refusing to discharge any of its required functions on grounds of their personal beliefs
or conscience, or subordinate their responsibilities required by their office to their personal religious or

other interests.
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6. CONCLUSION

The Constitutional Court of Colombia has directed its attention to specific characteristics of the country’s
National Constitution that distinguish it from other Constitutions. The Court points to the constitutional re-
quirement that the country be regulated as a participatory, pluralistic democracy respectful of human digni-
ty. Acceptance of pluralism not only admits but promotes diversity and recognizes the special protection of
freedom of all religious views. Implicit in this approach to interpretation and application of the Constitution
is that no religious denomination or institution has priority over any other and that no religious or non-reli-
gious viewpoint can frame the agenda of national development. Religious freedom accommodates respect
for religious difference—including what any particular religion may consider sin or heresy—and denies as-
cendancy to one religion or religious denomination over any other. The constitutional framework provides

for all that individuals are empowered or required to do, as well as what they are prohibited from doing.

A contrast may be drawn with the predominance of the Roman Catholic Church in the development and
interpretation of law among Colombia’s neighbors, where senior church leaders consciously influence

and may intimidate senior politicians and judges. The respect and deference that governments and courts
should pay to individual conscience was explained, however, by Pope John Paul II in 1991.24 His address
on respect for conscience may appear narrowly as a self-serving call for governments of repressive, athe-
istic communist countries to respect Catholic conscience, but his words also have salience outside that
context. The Pope observed that “[a] serious threat to peace is posed by intolerance, which manifests it-
self in the denial of freedom of conscience to others. The excesses to which intolerance can lead has [sic]
been one of history’s most painful lessons.”2> He added that “freedom of conscience does not confer a
right to indiscriminate recourse to conscientious objection. When an asserted freedom turns into license
or becomes an excuse for limiting the rights of others, the state is obliged to protect, also by legal means,

the inalienable rights of its citizens against such abuses."26

The Constitutional Court of Colombia has interpreted and applied the National Constitution in this spirit, by
protecting the rights of women over their own bodies in access to lawful abortion and by limiting the abuse

of conscientious objection that has the purpose or effect of denying such rights.
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1. INTRODUCTION

Although protected our countries’ Constitutions, freedom continues to have a precarious foothold in Latin
America and the Caribbean (LAC). Freedom of conscience, freedom of religion, and freedom of choice on
issues related to sexuality and reproduction are some of its forms. However, conscientious objection (CO),
in the framework of essential legal abortion services, seems to pit these freedoms against each other
when healthcare professionals! claim an exemption from the medical and legal requirement to fulfill a
woman’s request for voluntary termination of pregnancy, arguing that the request goes against their

deepest moral convictions.

At the same time, the use of CO also raises questions of equality, to the extent that it implies refusing to
comply with a norm that applies to all, and it is the most economically and socially disadvantaged women

who are at risk for the greatest harm from the use of CO in the area of sexual and reproductive health.

In recent years, CO has become an issue in the area of health and sexual and reproductive rights (HSRR)

in several countries in LAC;2 some have even incorporated it into legislation on legal abortion.3

One of the reasons why we as political communities are willing to allow a person to be exempted from ful-
filling a duty that the rest of the group must perform is to protect moral integrity. However, when it comes
to issues of sexuality and reproduction, we must differentiate between an institution meant to protect per-
sonal moral integrity and a tactic used to camouflage the barriers that persist in the design and implemen-

tation of policies and regulations for legal abortion.*

CO has been identified as one of the chief barriers to accessing legal abortion, but is CO a barrier? What
are the dynamics, practices, beliefs, and perceptions behind CO? Are healthcare professionals refusing to
perform a procedure that goes against their deepest moral convictions, or has conscientious objection be-
come a way to avoid having to provide legal abortion services in LAC because it is too costly for medical

professionals to do so?
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The challenge is to determine the different ways in which conscientious objection is manifested, identify-
ing best practices in local legal systems, and stepping up efforts to differentiate legitimate claims of con-
scientious objection from other factors. These tasks are vital for preventing conscientious objection from
becoming a legal obstacle to sexual and reproductive rights, like a Trojan horse barging into the medical

field and undoing efforts to ensure that women can decide whether and when to become mothers.

With this understanding, in this article, we will first set out to define the phenomenon of CO in the
provision of legal abortion, from a perspective that we feel is respectful of constitutional rights as well

as the needs and expectations of women. Secondly, we will outline factors that may make the provision
of legal abortion more costly for medical professionals than claiming conscientious objection and refusing
the service. Thirdly, we will point to certain measures related to the design and implementation of pub-
lic policy that are meant to counter the inappropriate use of CO and prevent other behaviors, dynam-
ics, and positions from being disguised as conscientious objection. Then we will conclude with a few

final observations.

2. THE VALUE AND IMPLICATIONS OF CONSCIENTIOUS OBJECTION

Every healthcare professional enters the healthcare system with religious, ethical, and moral beliefs and
political convictions, which, along with her educational and professional experience, will inform her con-
science. As Sepper® rightly points out, medical training, both technical and ethical, can be expected to
guide her in her day-to-day practice; but from time to time, situations may come up that require more
attention and moral judgment that can place her fundamental beliefs at odds with ethical duties and

legal requirements.

CO is a mechanism designed to protect a person’s core moral values when these are at odds with actions
required by public obligations, as in the case of a healthcare professional who claims conscientious objec-
tion in a legal abortion case.® In this sense, CO is a way of placing individual ethical and moral criteria

above what the law requires.”
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Perhaps the greatest value of conscientious objection lies in its ability to protect persons whose moral
convictions are different from those of society or that are held by a minority.8 Whether based on natu-
ral law, religious doctrine, or secular moral theories, CO has served as a refuge for moral freedom. It
has been used throughout history to resist laws and the state. Though it shares some of the character-
istics of civil disobedience, it differs from civil disobedience in its lack of political motivation, among

other things.®

However, although conscientious objection may be valuable as offering protection, as members of a politi-
cal community, we also expect the rules to be applied with some measure of equality. To the extent that
the law seeks to be universal based on expectations of obedience and CO provides a means to avoid fulfill-
ing a duty that must be performed by the rest of the group to which the requirement applies, it should
only be claimed when the moral integrity and core moral convictions of the person are at stake.19 Precise-
ly because of the exceptional nature and implications of CO, the Constitutional Court of Colombia has held
that in order for a healthcare professional to object to performing an abortion, he must specify the rea-

sons why the abortion runs counter to his deepest convictions.11

This suggests that not all individual moral beliefs have the same weight, and that not all of them can
serve as the basis for a CO claim. The belief at issue, notwithstanding its origin (religious or moral), must
play a fundamental and decisive role in the person’s life.12 In other words, complying with the legal duty

at issue must represent a threat to the person’s moral world view.

Moreover, the use of CO implies that the healthcare professional recognizes the required act as legal,
although she finds it morally at odds with her world view.13 CO is not an anarchistic or revolutionary act,
and it is not meant to question institutional decisions.14 In the case of legal abortion, the person objecting
is not contesting the legality of the practice, but asking to be exempted from participating in it for reasons
of conscience, not because of other factors, such as clinical or professional concerns.15 Therefore, a con-
scientious objector to legal abortion is not casting doubt, for instance, on the fact that termination of

pregnancy performed in appropriate conditions is a safe procedure.
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Leaving regulatory matters aside for the moment, it should be noted that in the context of legal abortion,
CO is valid only when there is another equally qualified and accessible professional available. This is be-
cause CO may not be used in such a way that another person’s rights are seriously affected. In other
words, the validity of refraining from performing an act depends upon whether third parties’ rights are
violated. It was on this basis that the Constitutional Court of Colombia held that the limitations on the use
of conscientious objection are determined by the rights of others. The Court emphasized that a healthcare
professional must ensure that there is another professional available to perform the termination of preg-
nancy. The Court specified that if there is no other professional available to perform the abortion, free-
dom of conscience must be restricted so as to not jeopardize women’s rights to health, personal integrity,
and life in conditions of quality and dignity.1® The protection of women’s rights led the Court to establish

a duty for public and private healthcare service providers to ensure accessibility.1”

It must be noted that conscience is made up not only of those moral convictions that are at odds with a
legal requirement (in the situation at hand: participation in a legal abortion procedure). Every person’s
conscience is informed by multiple sources of beliefs and values, and by the same token, every person is
part of a pluralistic community, with all the rights and responsibilities it entails, some of which require per-

forming actions that may run counter to one’s beliefs.

Therefore, a healthcare professional who claims conscientious objection does so in a complex regulatory
environment: the practice of medicine itself is based on a set of convictions, values, compromises, expe-
riences, rules, and regulations, which must be considered when assessing a morally complex situation.18
This means that the founding principles of medicine, such as beneficence, non-maleficence, and informed

consent, should play a key role in the professional’s thought process and final decision.1®

This suggests that CO also has a moral cost related to the decision not to fulfill certain legal, professional,
and moral principles and requirements that are designed to guide the conduct of persons providing health-
care services. Refusing to assist a woman requesting termination of pregnancy means sidelining oneself

and not participating on the basis of a moral conflict.2% Do we not face situations all our lives in which
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our principles, morals, intuition, experiences, and emotions seem to be at odds with each other? Is a

quest for moral purity the answer?2!

Whatever the case, just as we recognize that some professionals may have to grapple with a moral
dilemma, it must also be noted that a woman’s choice to abort is a morally acceptable decision, and that
in many places in LAC, it is a decision that is made in a context that is hostile and indifferent to the needs
of women, particularly certain groups of women.22 By the same token, the decision by a healthcare pro-
fessional to fulfill his duty to assist with a legal abortion is morally laudable, particularly if we take into

account the highly adverse context in which most healthcare services must be provided in the region.

It must not be overlooked that what is at stake in discussions of CO is not just a question of morality and
proper professional conduct; it is a matter of public health policy regarding reproduction and sexuality.
Given the harm and potential harm that it can wreak—on the individual woman, on groups of women who
may eventually require legal abortion services, and on HSRR policy—CO requires that we limit its definition
to those situations of insurmountable moral conflict that justify failing to fulfill a legal requirement in the

hotly debated area of reproduction and sexuality.

This leads us to believe that there are at least three key points that must be taken into account. First,
broad protection for CO appears relatively reasonable in contexts in which access to the HSRR service is
ensured, but not in regions where serious obstacles to access exist. The discussion, as well as legal and
individual approaches to the issue, should be framed in terms that define the decision to terminate a
pregnancy as a morally defensible one, not simply tolerable for certain societies or legal systems, and

not some sort of burden that healthcare professionals must bear.

Second, although many persons have profound religious convictions that make it difficult for them to par-
ticipate in certain procedures, a look at the issue of CO throughout history reveals that religion and creed
have been used to restrict freedoms and impose ideas of public morality. Therefore, CO claims on this

basis must be subject to rigorous political scrutiny.
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Third, it must be noted that part of the enjoyment of democratic freedoms is the availability of valuable
moral choices. If the healthcare system does not provide incentives for professionals to perform legal
abortions, and if it does not work to raise awareness that a woman’s decision to carry a pregnancy to
term or terminate the pregnancy is a morally respectable one, the result will not only be a lack of access
to service, but also the imposition of a single acceptable morality—the morality that has dictated the form
and content of penal codes throughout LAC for so many decades. We would find ourselves in a paradoxical
situation where an institution (CO) meant to protect a minority is used by the majority to deny rights, dis-
regard the needs of a group (women requiring an abortion), undermine the legitimacy of professionals

(those who are willing to fulfill their duties), and impose one morality on everyone.

Thus far, we have considered the limitations on and justifications for CO from a conceptual perspective.

We will now turn to the use of CO in the context of sexual and reproductive rights in LAC.

3. THE CONTEXT: THE USE OF CONSCIENTIOUS OBJECTION AS A RESPONSE TO THE PROBLEM
OF LEGAL ABORTION

CO, understood as a mechanism to protect the integrity of persons facing a moral conflict between duties,
is valuable and worthy of protection, as we have seen above.23 However, core moral or religious convic-
tions do not seem to be what drives some healthcare professionals to conscientiously object to legal abor-

tion in many facilities throughout LAC.

The first step, in defining and regulating CO in HSRR, is to understand the influence of other factors relat-
ed to the state’s failure to promote respect for women’s rights, including fears, prejudices, and resistance
on the part of professionals. Furthermore, in many LAC countries, CO is used by the healthcare sector as

a response to something that is perceived as a problem: legal abortion.24

Therefore, activists who advocate for the right to legal and safe abortions must set CO aside for a mo-

ment, and ask two questions:
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a) What are the factors that make legal abortion a problem for the healthcare professional who
must perform the procedure?

b) What steps can be taken to counter this resistance?

We will venture some possible answers below.

a) What Are the Factors that Make Legal Abortion a Problem for the Healthcare Professional

Who Must Perform The Procedure?

Abortion is a procedure that involves several parties, directly or indirectly. First, there is the woman who
requests an abortion; second, the healthcare sector is called upon to perform the procedure if the woman
requests it;25 third, it falls to the state to regulate it and ensure access. However, when it comes to the
factors that make abortion problematic, the chain of responsibility is inverted. First, the state, through
criminalization, under-regulation, and lack of institutional policies, takes the lion’s share of the responsibil-
ity for lack of access. Second, the healthcare sector, through denial of service, is next on the chain of re-
sponsibility for lack of access, if a clear regulatory framework has been established regarding circum-

stances under which abortion is decriminalized.

Somehow, the state deals with legal abortion by passing on the costs of its own ineffectiveness, inaction,
or lack of political will to the healthcare sector, which in turn uses the institution of CO to pass these same

costs on to women, who pay with their lives, health, integrity, and freedom.

Legal abortion is a sort of hot potato that the state passes to healthcare professionals by failing to fulfill its
duties, and that healthcare professionals then pass to women by failing to fulfill the duties that are incum-
bent on the healthcare sector. In this sense, conscientious objection becomes a crutch for professionals

who shirk their duties.

But what makes abortion costly or problematic? There are a multitude of factors that manifest in different

ways. In the political and social arena, these factors mean that abortion is seen as stigmatizing, morally
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wrong, and forbidden, even in circumstances in which it is expressly allowed. In the governmental sphere
(regulatory/legal), these factors contribute to the perception that legal abortion is associated with undesir-
able legal consequences—criminal, civil, and/or administrative sanctions—or they at least create legal un-
certainty. In the healthcare system sphere, these factors mean that legal abortion is associated with lack
of professional prestige, exposure to possible intimidation and threats, and the performance of a medical

procedure that many professionals find unpleasant.2®

In the political and social sphere, factors include the following:

® Gender-based stereotypes about the role of women in society, associated with reproduction and
motherhood, consider women who have an abortion as 'deviant.” Social control over women'’s
bodies justifies, and needs, abortion to be criminalized.2”

® The influence of the Catholic Church?8 as one of the most strident opponents in LAC. The Church’s
power in the political arena has allowed the notion of abortion as a sin and the antithesis between
pro-life and anti-life groups to predominate in many institutions, schools, universities, hospitals,
and the people who work and study in them.29 Although this is clearly changing in the region,
religious representations operate in different ways.

® Efforts by conservative groups to encourage the political use of CO.30

® The forms that public debate on abortion in LAC takes. In the context of a debate characterized
by incendiary politics,3! lack of information, and empty discourse, it becomes extremely difficult

to understand the issue—in its criminal policy, public health, and gender equity dimensions.

In the governmental sphere (regulatory/legal), factors include the following:
® The criminalization of abortion, even when legal exceptions exist, as is the case in many Latin
American and Caribbean countries, causes abortion to be seen as a legal problem for anyone who
performs the procedure. In this sense, defining abortion as a crime is perhaps one of the main
causes of the paralyzing effect on healthcare professionals.32

® The failure to include legal abortion services in HSRR programs.33
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® Under-regulation of legal abortion policies. This includes lack of protocols, as well as the existence

of protocols that impose arbitrary or unclear requirements. This regulatory situation complicates the
task of professionals, whose chief concern should be protecting their patient’s health, not avoiding
criminal liability or complying strictly with the sophisticated procedures imposed on them.34

The continued presence of abortion as a surgical procedure in the mind of decision-makers,
healthcare professionals, and policymakers, despite the widespread use of misoprostol by
women.35 Despite the widespread use of misoprostol (and to a lesser extent, combined regimen
mifepristone) in the region, medical abortion (induced by medications) seems not to have made
inroads among key stakeholders (except women). This places limitations on the ways of providing
the service and the institutions that can offer it, given that not all providers have qualified profes-
sionals available or the necessary equipment for a surgical abortion. This also places limitations
on who can readily access the service, since surgical abortion costs more than medical abortion
because it requires hospitalization, anesthesia, etc. Finally, the perception of abortion as only a
surgical procedure reinforces the image of abortion as painful or uncomfortable and reinforces
the role of the healthcare professional from a medical-hegemonic perspective in which patients
are subjects to be protected.

The lack of approval for misoprostol and mifepristone in the appropriate dosages with obstetric-
gynecological indications. Administrative hurdles to the approval of drugs for medical abortion are
prejudicial not only to women, but to healthcare professionals as well.36 It may be less problemat-
ic for a healthcare professional to prescribe or even administer drugs, while for women, it may be
more convenient, affordable, and in some cases, safer, to use medications—as they have been
doing more and more in recent years.3”7

The failure to frame legal abortion services as a professional duty contributes to the idea that the
provision of decriminalized abortion is optional for physicians.38

The lack of sanctions against healthcare professionals who fail to fulfill their duty to assist women
who request legal abortions. The judicial branch has a key role to play in enforcing regulations

that allow abortion and in applying sanctions for violations. The lack of adjudication of liability
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reinforces the idea that provision of legal abortions is not a medical duty on a par with others
—governed by the rules of the medical profession, patients’ rights, etc.—but rather, again, an
optional action.3°

The failure to investigate and sanction groups and persons who intimidate non-objecting profes-
sionals. One of the reasons healthcare professionals hesitate to assist women seeking abortions is
the prospect of being subjected to intimidation by organizations, individuals, and/or government
officials. The lack of legal sanction for this harassment—along with the lack of institutional sup-
port—contribute to the idea that performing legal abortions (meaning, complying with the law)

leads to trouble.40

the health system sphere, factors include the following:

The lack of legitimizations of healthcare professionals who perform abortions vis-a-vis the percep-
tion of the lower political and professional cost associated with ‘appointing’ oneself an objector. In
medical organizations, professionals who perform legal abortions are often denigrated. This situa-
tion, coupled with the impunity that objecting professionals enjoy, discourages healthcare profes-
sionals from performing abortions.

When women seek abortion services later in the pregnancy. When a woman requests an abortion,
healthcare professionals are not indifferent to the stage of the pregnancy. Even non-objecting pro-
fessionals may be hesitant to perform abortions in cases of late second-trimester pregnancies, for
instance. There are circumstances under which the termination of a late-stage pregnancy is imper-
ative (such as health complications for the woman), but there are other circumstances in which
the woman'’s delay in seeking services stems from lack of information, lack of empowerment, or
prior experiences of institutional abuse (her own or that of others). Late-stage pregnancies usually
require surgical procedures, which must be performed on more developed fetuses, which may
have an emotional impact on healthcare professionals.

Anti-abortion positions of professional associations and medical schools. There are some codes

of medical ethics that stipulate the absolute defense of life from conception, with no exceptions.

These positions have a double effect on healthcare professionals, at both the symbolic and practi-



cal levels, since it not only implies the disapproval of the medical community that they belong
to, but also the possibility of being sanctioned by bodies that have disciplinary authority.

® Refusal by insurers to cover damages stemming from legal abortions in malpractice policies.
In some countries, malpractice policies taken out by healthcare professionals exclude the per-
formance of abortions under any circumstances from covered activities. In these cases, in light
of the risks of health complications for the abortion patient, this lack of coverage may discourage

the practice.

b) What Measures May Be Taken to Overcome These Barriers?

A review of the factors that make legal abortion a problem that healthcare professionals do not wish to
assume reveals that CO is sometimes used to evade the obligation to perform a procedure that may seem
costly or inconvenient. Ultimately, the practice of legal abortions falls to a small humber of healthcare pro-

fessionals (always the same ones) who are committed to women’s HSRR.

In this section, we will propose measures to reduce the cost that healthcare professionals must face,

so that it is less costly for the healthcare professional to comply with the law and perform legal abortions
than to claim CO and refuse to perform the service. The goal is to eliminate from the realm of CO those
refusals that are based on reasons other than the healthcare professional’s most intimate moral or reli-

gious convictions.

In the political and social sphere, some measures include the following:
i) In the public abortion debate:
Discuss the role of criminal law in society.
Problematize the dimensions related to socioeconomic status, age, ethnicity, and rural areas.
Question traditional gender roles.

Cast light on the extremely high rate of unsafe abortions as a cause of maternal mortality.

Show the historical ineffectiveness of criminalizing abortion.
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In the
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Distribute reputable scientific literature on the issue.

Legitimize women as decision-makers on personal issues such as whether to become mothers or
not, and when.

In the debate on conscientious objection:

Thoroughly explore the moral implications of claiming conscientious objection, which means refus-
ing to perform a procedure for a patient.

Raise awareness of the discriminatory effects of CO, given that women who are most likely to
encounter objecting healthcare professionals are the same women who face the most serious bar-
riers to safe abortion services in the first place.

Reflect on the role that healthcare professionals and healthcare institutions should play in neutral-
izing or compensating for, and not reinforcing or multiplying, inequality or experiences of marginal-
ization and degrading treatment.

Bring decision-makers in the healthcare sector into the debate.

Interview women and publicize the perceptions and opinions of women who have encountered

objecting healthcare professionals.

governmental sphere (regulatory/legal), some measures include the following:

Decriminalize and legalize abortion.

Incorporate abortion services into HSRR policies (so that abortion will not be considered an isolat-
ed practice that may be excluded from healthcare services).

Include abortion in healthcare educational curricula. This would allow abortion to be reframed as
one of many medical procedures, all the while sensitizing healthcare professionals to the issue and
preparing them to provide quality services.4!

Transfer normative and legal frameworks from domestic violence and gender violence into health-
care services (or strengthen these frameworks where it has already been incorporated into legisla-
tion). This would allow the refusal of services to be considered, for instance, as cases of institu-
tional or obstetric violence.

Reward successes in legal abortion services.



In the

Approve misoprostol and mifepristone at appropriate dosages with obstetric-gynecological
indications.42

Activate and use institutional mechanisms for international coordination of healthcare policy at the
federal level (such as COFESA in Argentina). These forums offer an opportunity for health ministers
of different countries to support one another, recognize common issues, and identify differences that
require special attention in their respective contexts (including regulation of CO).

Map the issue to identify and understand the current situation on the availability of healthcare profes-
sionals who are willing to fulfill their obligations and how many are claiming, or would claim, C0O.43
Launch informational campaigns on the right to access to information and legal abortion services.
This measure could help encourage some women to seek services earlier in the pregnancy.

Require malpractice policies to cover legal abortion procedures. Malpractice coverage would provide
healthcare professionals with peace of mind and reassurance when providing the service.

Sanction abuses of CO or arbitrary refusals of service. Legal or administrative sanctions against
professionals who fail to fulfill their duties would lend credence to existing legal frameworks and
the defense of women'’s rights.

Improve financial incentives for professionals who perform surgical abortions as well as medical

abortions.

health system sphere, some measures include the following:

Promote, within the provision of services, opportunities for exchanges between healthcare profes-
sionals who most support the practice of abortion and those who most oppose it. The exchange of
opinions encourages empathy, the coming together on common experiences, and the areas for
finding common ground and coordination.

Promote the link between post-abortion care and legal abortion. The goal is to reflect on the
processes involved in this care as a means of encouraging a willingness for change, for continuity.
Using existing forums (professional associations, conferences, etc.) to offer legal and scientific
training on the issue. This measure may help ensure that abortion issues are discussed in those

professional contexts that are the most firmly opposed to abortion.
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4. CONCLUSION

Presently, in several LAC countries, change is afoot with regards to reproductive rights, including and par-
ticularly with respect to abortion.44 Precisely, in these valuable processes of destabilization of practices,
tacit agreements and beliefs, a botched approach to CO could bring major setbacks to these early ad-

vances and the future of HSRR policy.

A fundamental question in the context of many jurisdictions in the region is: how do we protect the
conscience of healthcare professionals within the framework of the early stages of the development

of institutional responses to women requiring abortion services? We believe that the first steps include
offering valuable moral choices, pointing out the implications of refusing to comply with the day-to-day
requirements of healthcare, and remembering that we are undergoing a process of change that re-
quires us to deal with some uncertainty and uneasiness if we are to be part of a political community
that provides attainable conditions to people, and that people’s autonomy and responsibility must be

taken seriously.

CO is a means of ensuring moral pluralism and guaranteeing that people are not made to violate their
moral integrity by fulfilling the obligations that we have as members of a political community. Taken as
such, it would seem that OC claims and measures in the context of legal abortion emerged with a stan-
dard-setting mission, or at least a discourse, that is supportive of diversity. However, we must not act
impulsively on the basis of “liberal guilt,” encouraging a recognition of CO without requiring any addition-
al effort, not only to create effective regulation, but also to expose factors that do not amount to CO,
but that are concealed behind the legal recognition of CO and may serve to thwart efforts for greater

access to HSRR.
Any democratic state must be committed to creating space for the coexistence of multiple beliefs. But in

order for this commitment not to become a mockery by some against others, we must take into account

the facts on the ground. For instance, it is clear that in the arena of reproduction and sexuality, there are
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significant barriers and imbalances of power among healthcare professionals and between healthcare pro-
fessionals and women. In this context, the current discussion of CO does little to foster understanding of
current realities. It is not healthcare professionals who claim CO who are being subjected to pressure to
violate the dictates of their conscience, but those who do choose to fulfill their duties to provide abortion
services against a backdrop of isolation without legitimacy, lack of institutional support, and intense

political backlash.

While legal abortion may be met with the use of conscientious objection as a moral shield, it is also true

that conscientious objection itself poses important questions about the moral obligations and responsibili-
ties of healthcare professionals in the provision of services.4> In other words, the role that healthcare pro-
fessionals play, their ethical and legal obligations, and the implications of claiming CO in the area of HSRR
indicate that moral conflicts between individual convictions and legal obligations do not amount to a suffi-

cient basis for claiming CO.

When the possibility of legal termination of pregnancy causes discomfort, fear, or resistance in the medical
community, the state and other influential actors should defuse this anxiety by issuing an immediate re-
sponse to issues, in this case the use of CO. Otherwise, we will likely do no more than reinforce the status
qguo and waste the opportunities for dialogue, reflection, and progress in the recognition of women’s right

to make decisions regarding motherhood.

In conclusion, CO is a tool that has great democratic value, to the extent that it helps to protect the
moral integrity of a person and build true pluralism. However, this does not mean that we may disregard
the contexts, practices, and dynamics in which it is deployed, in the case, access to legal abortion in
healthcare settings, because experience shows that many of the moral conflicts in question may simply

be part of a reaction to a complex process of change.
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In 2009, the Constitutional Court of Colombia issued a powerful decision addressing the propriety of con-
scientious objection in the provision of abortion services. The Constitutional Court offers a framework for
considering objections to the fundamental right of abortion. The decision provides a model that we only
wish would guide courts and policy makers in other countries, including the United States, as they wrestle

with religious objections to fundamental rights.

At every turn, the Colombian Court does something remarkable from the perspective of U.S. advocates:
it considers not only the objector, but also the consequences of recognizing the objection. From that flows
consideration of women’s access to abortion, the ability of healthcare professionals to provide abortion,

and women’s dignity. This analysis is a striking departure from American law and policy.!

1. THE CONSEQUENCES OF CONSCIENTIOUS OBJECTION

The Constitutional Court’s decision begins with a robust respect for the right of conscience and conscien-
tious objection, grounded in the democratic nature of the state and its commitment to pluralism. Accept-
ance of pluralism, the Court explains, means that the state “appreciates, in a positive way, the different
existing aspirations and valuations, including the special protection of freedom of religion, freedom of con-
science and thought, as well as freedom of expression.”? That, however, is not what makes the decision
noteworthy—at least from the perspective of the United States. We too share a commitment to religious

exercise and its diversity.

What is noteworthy is what follows, namely the express and thoughtful consideration the Court gives to

the consequences of the objection for others.

“When one objects for reasons of conscience, a legal duty has necessarily been breached, 'with
greater or lesser social implications.’ The question then becomes what are the limits to conscien-
tious objection—which prima facie may seem justified—given the negative impact it can have on

the rights of third persons.”3
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From this follow the three other noteworthy points of this decision, holdings to limit any harm that might

flow from recognition of the conscientious objection.

1.1. Ensuring a Woman's Access to Abortion

Guided by its concern for the consequences of conscientious objection, the Court establishes clear limits
on the rights of individual healthcare professionals to exercise rights of conscience: they can object if and

only if the woman is otherwise guaranteed access to abortion. The Court states:

“[H]ealth care professionals can object to terminating a pregnancy for reasons of conscience if and
only if there is a guarantee that the pregnant woman will have access to the procedure in condi-
tions of quality and safety, that she will face no additional barriers that interfere with her ability to
access necessary healthcare services and that her fundamental constitutional rights to life, sexual

and reproductive health, personal integrity and human dignity will be respected.

In so concluding, the Court emphasized “the special role that healthcare professionals play within soci-
ety.”> The stance is significant. It recognizes the role of physicians, who are entrusted to provide care. It
recognizes that a right to abortion requires that the woman receive the care. And it recognizes the dignity

of the woman seeking services.

From the perspective of the United States, it is a remarkable stance. Our law reflects no such concern with
ensuring women'’s access to abortion. Rather, forty-six states have statutes that permit individual health-
care providers to refuse to provide abortion services.® The statutes do not condition the refusals on some-
one else providing the service.” Federal law reinforces this regime. Federal funds of different sorts are con-
ditioned on government programs not discriminating against individual healthcare providers who refuse to
provide abortions and even those who refuse to provide a referral.8 There is one exception: U.S. law re-
quires that hospitals ensure access to abortions in cases of medical emergencies.® In such cases, the hos-
pitals can require individuals to provide the abortion, even over a religious objection, if there is no one

else to step in to provide the care.
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In short, the protections for women seeking abortions in the United States are much more limited than

those set forth in the Colombian Court’s decision.10

1.2. Protecting Providers Who Want to Offer Services

Second, the Colombian Court rules that corporations or institutions “do not have a right to conscientious

objection.”11

Indeed, the reasoning of the Court suggests the idea of an institutional conscience is inconsistent with the
very notion of conscientious objection.12 Speaking of conscientious objections, the Court states, “the cen-
tral idea is that individuals breach a legal duty for moral reasons and seek to preserve their own moral in-
tegrity, which does not support the proposition that other people must 'adhere to the beliefs or actions of
the objector.”"13 An institutional objection, however, necessarily requires those who work at the institution

to adhere to the beliefs of the objector. As the Court stated:

“Highlighting the inability of legal persons to exercise the right to conscientious objection, in
addition to fully addressing the essence of the right, is an effective mechanism for preventing
legal persons that provide healthcare services from limiting the freedom of their individual em-
ployees who might be coerced by the restrictive positions imposed on them by these institutions’

managerial staff."14

Again, from the perspective of the United States, this ruling is remarkable. In the United States, any
number of laws accord institutions—and in particular hospitals—the right to refuse to provide abortions.
Federal law prohibits hospitals from exercising this right of refusals in the context of emergencies.15 But
short of that, the statutes do not impose many other limitations on the right of institutions to refuse to
provide abortions.1® This is true despite the consequences institutional refusals can have for patients,
for the training of medical professionals, and for the medical professionals who work in the hospitals re-

fusing to provide care.l?
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U.S. law doesn’t stop there. The United States Supreme Court recently ruled that closely held for-profit
corporations can claim an exemption based on religious beliefs to a federal law requiring insurance plans
to cover contraception.!8 Notably the Court held that for-profit entities could make a religious liberty claim,
emphasizing that protecting the free exercise rights of corporations “protects the religious liberty of the hu-
mans who own and control those companies.” Moreover, the Court failed to consider adequately the precise
tension the Colombian Court identified: that granting corporations religious exercise rights may burden the

rights of employees working for that corporation, who may not share those same religious beliefs.

What the decision will mean going forward remains to be seen, but the language of the majority opinion is
expansive when addressing the ability of institutions to assert religious freedom claims under the law at is-
sue and, in some respects, breaks down the separation between corporations and individuals made in the

Colombian Court decision.19

This is not the only context in the United States in which for-profit institutions are asserting a right of con-
science. Pharmacies have asserted an institutional right to refuse to fill prescriptions for birth control be-
cause of religious objections; some courts have held that pharmacies can claim such a right.20 And in sev-
eral states, businesses—including cake shops, inns, floral shops—are objecting on the grounds of religion
to complying with state laws and local ordinances prohibiting discrimination based on sexual orientation.2!
The Colombian decision thus stands in marked contrast to the U.S. legal climate where hospitals’ right to

object is presumed, and now arts and crafts’ stores too enjoy this right.

1.3. Respecting Women'’s Dignity

Finally, the Colombian Court limits not only when individuals may assert a right of conscientious objection
to abortion, but also who may assert that right. The Court held that only personnel directly involved in
performing the procedure can conscientiously object. The right to object does not extend to personnel who
take the “medical history, manage the institution’s files, receive new patients, clean the facilities,” or help

patients in recovery, among others.22
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Again, this issue is under debate in the U.S. In at least one case, a court suggested that an employee
could refuse to clean equipment following an abortion because of her religious opposition to abortion.23
In New Jersey, nurses sued a public hospital, claiming a right to refuse to participate in pre- and post-

operative treatment for women who obtained abortions.24

To this, the Colombian Court says no, in powerful tones. The right to refuse to treat women recovering
from abortion, the Court explains, “merely indicates that they disapprove of conduct that has already
taken place, which is not a proper basis for a conscientious objection claim.”?5 In other words, the Court
recognizes that to say those in ancillary roles can object is to say that abortion, and the women who have
abortions, are untouchable. It is to say the clerk can claim a right not be tainted by touching the file, the
nurse by checking blood pressure, and the staff by cleaning the floors. It is, in the American tradition,

like affixing a scarlet letter A on the woman’s medical gown.

2. CONCLUSION

And therein lies the great power of the Colombian Court decision. It recognizes the harm to women who
seek abortion in allowing claims of conscience without careful limits. But it does something more, some-
thing more powerful and notable. It recognizes the harm to a woman’s dignity—and the stigma—when
she is turned away, and thus shunned, because she seeks an abortion. The right to an abortion is to be

accorded respect, and the woman who seeks it, dignity.

This is very different from the United States where the right to an abortion is constitutionally protected

in more circumstances than in Colombia. But in the United States, courts have reasoned that the govern-
ment can use its power to prefer childbirth and thus disfavor abortion;26 states can ban insurance plans
from covering abortion, despite its protected status;2”7 and states can bar institutions receiving public
funds, including hospitals, from providing abortions.28 It all amounts to a curious status where the state
can actively discourage and make more difficult the exercise of a right protected by the Constitution. In

disfavoring abortion, we clearly disfavor the woman seeking abortion as well. We can close the doors of
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our hospitals to abortion, and thus to the women who seek it, to the women who make a choice other
than motherhood. We applaud the Constitutional Court of Colombia for taking a stance that should take

Colombia in a different direction, to respect the human dignity and decisions of women.
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1. INTRODUCTION

Conscientious objection to the provision of healthcare raises important philosophical and practical questions.
Is it justifiable for a healthcare professional to act against a legal obligation on the grounds that such an ac-
tion would bring her in conflict with her personal ethical beliefs and commitments? How would a health ser-
vice accommodate conscientious objection without compromising the delivery of healthcare that is lawful,
necessary, and often the result of significant political struggle? The nature and limits of conscientious objec-
tion (CO) has been much discussed in the literature! mainly in terms of a clash between public duties and
personal interests. The Colombian Constitutional Court’s decision T-3882 is particularly significant as a legal
precedent that intervenes in this debate by addressing the scope of any legal interest in CO and the /limits
on any such interest. The Court discusses these limits in light of CO’s potential to harm the legally recognized

interests of third parties, including the fundamental rights of women seeking access to lawful abortion care.

This chapter responds to that discussion by considering the Court’s reasoning as a contribution to a harm
reduction approach to conscientious objection in abortion care.3 In particular, I focus on the significance
of such an approach for responding to regulatory issues that are currently being debated in Europe in re-
lation to conscientious objection and abortion care. Part 1 argues that the Court’s focus on the kind of cir-
cumstances and relationships which engage a legal right to CO points towards a prima facie need to estab-
lish that the objector will be harmed if her objection is not legally accommodated. This provides helpful
guidance on the distinction between institutional and individual objectors, between direct and indirect par-
ticipation, and between public and private dimensions, when it comes to deciding the legitimate scope of
CO. Part 2 argues that the Court’s elaboration of the limits on the legitimate exercise of CO helps us iden-
tify a legal test for the nature and effects of harm as a limit on CO. In making this argument, I illustrate
how such a harm reduction approach to CO throws light on the regulatory issues that have arisen recently

in Ireland,? Italy,> Poland,® and the UK in relation to the role of CO in abortion care.

Before going on to make this argument I will first summarize the key aspects of decision T-388 for the

purposes of this chapter. Decision T-388 saw the Colombian Constitutional Court address conscientious
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objection in circumstances where a judge had excused himself from adjudicating an action concerning a
termination of pregnancy on grounds of conscience and conflict of interest. The action requested an order
for a termination of pregnancy due to grave fetal malformations in accordance with decision C-355 of
2006, interpreting articles 122, 123, and 124 of the Criminal Code.8 The reasoning of the judge at first in-
stance, the Second Penal Municipal Judge, was not accepted by the Second Penal Circuit Judge on transfer.
She held that conflict of interest did not include the religious beliefs or moral conscience of judicial offi-
cials. The action was returned to the Second Penal Municipal Judge for adjudication, at which point he de-
nied the order for a termination of pregnancy due to grave fetal malformations. At second instance, the
Second Circuit Penal Judge overturned this decision ordering a termination of pregnancy within 48 hours
and the performance of diagnostic tests on the fetus and parents. She did this in light of the need to pro-
tect the woman'’s fundamental constitutional rights to human dignity, free development of the person and

to health in connection with life.

Although the termination was performed in September 2006, three legal issues came before the Constitu-
tional Court given the constitutional significance of the matter: 1) What is mandated by the Constitutional
Court’s decision C-355 of 2006 in the area of the sexual and reproductive rights of women? 2) What prac-
tical consequences arise for health promoting entities, healthcare providing institutions, and medical per-
sonnel to ensure that they are in compliance with decision C-355 of 2006? And 3) Can judicial officials
declare themselves conscientious objectors in the execution of their functions, and consequently, abstain
from resolving a case that they have been assigned to hear, especially where the case involves a protec-
tion of fundamental rights? In reverse order, the Court ruled that judicial officials could not declare them-
selves conscientious objectors given their obligation to enforce the law. Secondly, healthcare providing in-
stitutions cannot oppose abortion practice, as corporations do not have a right to conscientious objection.
Thirdly, the Court elaborated on women'’s sexual and reproductive rights holding, among other things, that
“women who find themselves under one of the circumstances outlined in decision C-355 of 2006 enjoy the
right to decide, free from pressure, coercion, manipulation, and, in general any kind of inadmissible re-
quirements, to terminate a pregnancy”; and that “it is categorically prohibited to allege collective consci-

entious objection that triggers, in turn, institutional and unfounded conscientious objection claims."®
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2. WHEN DOES THE LEGAL RIGHT TO CONSCIENTIOUS OBJECTION ARISE?

Although some argue that healthcare professionals should not be able to refuse healthcare on grounds of
conscience, 10 certain legal systems have explicitly recognized a legal right to CO in the context of abortion
care and others have recognized CO implicitly as an aspect of freedom of conscience. The four European
jurisdictions under consideration here have specific domestic legal provisions which recognize a right to
conscientiously object to the provision of lawful abortion.1! All of them are also parties to the European
Convention on Human Rights and Freedoms, and are obliged by the jurisprudence on article 9 ECHR as it
relates to freedom of conscience and belief.12 In Colombia, the right to conscientious objection is protect-
ed by article 18 of the Constitution, which guarantees freedom of conscience. In decision T-388, the Con-
stitutional Court made two important points about the context and nature of this freedom, which have a
bearing on its legal interpretation. The Court noted that Colombia’s constitutional text had specific charac-
teristics in light of its status as a doctrine of “a participatory and pluralistic democracy that is respectful
of human dignity.”13 This legal acceptance of moral pluralism both underpins the commitment to CO, as a
preservation of individual convictions “whether they are ideological, religious or moral”* and makes it lim-
ited “because, without limits, it would be impossible to adopt measures that are binding upon all individu-
als."”15 Secondly, the Court said that the “central idea is that individuals breach a legal duty for moral rea-
sons and seek to preserve their own moral integrity, which does not support the proposition that other
people must ‘adhere to the beliefs or actions of the objector.””16 This understanding conforms with the
view that conscientious objection is a right that results from respect for the moral integrity of the individ-
ual.17 As the Court said “conscientious objection arises when complying with a regulation would require
individuals to act in a way that their conscience prohibits. In other words conscientious objection assumes
an incompatibility between a legal norm and a moral norm.”18 This understanding helps explain why CO
will usually have a narrow scope.l9 Everyone is under a duty to abide by legal norms and any deroga-
tion from a legal obligation to provide healthcare has to be restrictive. CO aims to prevent or reduce the
psychic harm that would be a violation of an individual’s moral integrity. But the legal scope of that inter-
est in harm reduction will be limited given its nature as dissent within a pluralist framework of lawful

norms. This helps explain why the ECtHR has found that article 9 jurisprudence does not accept that
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every religious belief or practice will justify CO.20 Rather CO will only be engaged by those beliefs to
which the individual is personally and intimately committed and which put the individual in conflict with

legal obligations.

In Pichon and Sajous v. France, the ECtHR held that pharmacists’ refusal to sell contraceptives to women
who had valid prescriptions did not fall within the scope of article 9.21 The Court has recently had an op-
portunity to consider the scope of religious practice or belief as protected by article 9. Eweida and others
v. UK (2013)22 clarified that article 9 imposes an obligation on the state to make a “reasonable effort to
accommodate the manifestation of religious belief.” But the Court considered that the right was extensive-
ly limited (an issue I pick up in 2.1 below), and gave the state a wide margin of appreciation where the
limitation of the right to manifest religious belief was clearly done in pursuit of some public interest, in-
cluding health and safety in a hospital ward, and the pursuit of equality objectives, on behalf of gay men
and lesbians in the context of one application. As I argue below, and as the Polish abortion cases indi-
cate,23 there are considerable limits on CO. But we need first to understand the objectives underpinning
such legal recognition of CO, in order to clarify the parameters of the circumstances and relationships

that engage such a right.

2.1. Non-Institutional Claimants

The grounding of the right to conscientious objection in an individual’s moral integrity is an important
factor in understanding why CO will not normally apply to corporate persons.24 The Colombian Court held
that “it is categorically prohibited to allege collective conscientious objection that triggers, in turn, institu-
tional and unfounded conscientious objection claims.”?5 Although institutions may indeed have an ethos
or a code of ethics, this is a matter of fact and results from a group’s adoption of certain principles and
values as that ethos. Ethos in this descriptive sense is qualitatively distinct from the moral integrity that
is part of the individual’s critical and psychological being. Asking hospitals or corporate persons to act
against their ethos or policy means asking those institutions to act against a rule that they have adopted

for the sake of a conflicting value. It does not entail asking to act against an intimate, psychological com-
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mitment because institutions cannot have that critical faculty. As the Court explained legal (i.e. corporate)

persons “cannot experience intimate and deeply rooted convictions."2°

The question of whether institutions should be able to claim CO has come up recently in a Europe-wide
context and in the particular jurisdiction of Ireland where legislation to implement a right to life-saving
abortion has been adopted. ECtHR jurisprudence holds that companies and associations cannot rely on
article 9,27 so that it is unlikely that article 9 would be recognized as giving rise to an institutional kind of
CO. But the European Parliamentary Assembly, an institution of the EU rather than the Council of Europe,
has recently adopted a Resolution that protects hospitals and institutions, as well as individuals, against
discrimination or coercion because of a refusal to perform an abortion.28 The Resolution does not create

legally enforceable obligations as such, but is a policy document that can have a persuasive effect.

In Ireland, the Protection of Life in Pregnancy Act, 201329 has authorized 25 hospitals, including two Cath-
olic hospitals, to perform terminations of pregnancy in circumstances where there is a threat to the preg-
nant woman'’s life. The Bill originally had a provision that would have excluded the application of the right
to conscientious objection to hospitals.30 However, this provision was dropped from the final version and
the 2013 Act is now silent on the matter. In the wake of the passing of the 2013 Act, the question has aris-
en as to whether the Catholic hospitals, the Mater and St Vincent’s, will be obliged to perform terminations,
as authorized by the Act.3! One of the Board members of the Mater, Fr. Doran, stated publicly that he was
concerned about the possibility of the Act requiring the Mater to perform abortions, as this would breach
their ethos.32 In September 2013, the Mater announced that it would be complying with the terms of the
2013 Act.33 Fr. Doran has since resigned from the Board. It would seem that the hospital has agreed to
abide by the terms of the Act in its provision of public and private healthcare, and not to invoke some kind
of collective CO to the performance of life-saving terminations which may not conform with Catholic doc-
trine. But the issue is bound to continue to be contested and has generated a great deal of media coverage
and public commentary, including from an anti-choice campaigner who has called for the nuns in the Mater
to take a test case.34 Legal reasoning such as the Colombian ruling, which explains why hospitals should

not be legally recognized as qualifying for CO, has an important contribution to make to this debate.
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2.2. Direct Participants

The distinction between direct and indirect involvement in abortion care is another important feature of
the debate about who qualifies for conscientious objection. One of the ways in which healthcare policies
have limited the pool of people who may invoke CO is by specifying that only direct participants in abor-
tion care may rely on CO. In this way, administrative staff or other people who may be involved in the
support of women who receive abortion care, without actually providing the surgical or medical abortion,
are excluded from the scope of CO. Indirect participants complain that they are still complicit in something
that they find morally objectionable in these circumstances,3> but supporters of the distinction argue that

there has to be limits on the scope of CO, particularly where it may have discriminatory effects.36

This particular debate is on its way to the UK Supreme Court in the case of two senior midwives who co-
ordinate the Labour Ward of a Glasgow hospital.37 They argue that they should be able to invoke CO un-
der section 4 of the Abortion Act, 1967 against delegating, supervising and supporting staff who provide

abortion care.

Decision T-388 is clear in providing legal support for the view that conscientious objection does not extend
to those who are indirectly involved in abortion care. The Court referred to an earlier decision where it had
“clearly stated that conscientious objection only applies to personnel that are directly involved in perform-
ing the medical procedure necessary to terminate the pregnancy. Conversely, this right does not extend
to administrative personnel, medical personnel who perform only preparatory tasks and medical person-
nel who provide care during the patient’s recovery phase.”38 This approach supports the pre Doogan and
Wood position, where law and policy on CO in abortion care provided that s 4 did not apply to indirect
participation. In R v. Salford Area Hospital Authority ex parte Janaway [1989] 1 AC 537 (hereinafter Jan-
away) the House of Lords ruled that a secretary in a doctor’s surgery could not rely on CO under section

4 in order to be excused from typing an abortion referral letter on the grounds that objectors did not legit-
imately include indirect participants, and she was an indirect participant. Professional guidance to doctors,

nurses and midwives has provided that indirect participants may not rely on CO. In 2012, the Outer House
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of the Scottish Court of Session agreed with the status quo and found that delegation, supervision and
support of staff providing abortion care was indirect participation which did not give rise to legal claim to
CO under section 4.39 But in 2013, the Inner House disagreed on appeal and found that the distinction
between direct and indirect participation was not meaningful or desirable (Doogan and Wood, 2013). The
question is now on its way to the Supreme Court for adjudication and if that Court agrees with the Inner
House, the legal scope of CO could be considerably expanded under the Abortion Act, 1967. The interpre-
tation that I offer of the Colombian Court’s reasoning however, provides a justification for why the UK

Court should not do away with the legal distinction between direct and indirect participation.

Decision T-388 offers two clues as to why the distinction between direct and indirect participation matters.
The Constitutional Court said that one of the reasons why indirect participation is excluded is “because of
the difficulty in determining how their work interferes with legitimate moral, philosophical or religious con-
victions.”#9 In other words, the subjective view of the objectors as to their complicity is not the only factor
that matters. There is a need for some kind of external scrutiny as to whether the kind of work they are
doing does actually, factually and normatively, interferes with convictions which may give rise to CO.
Some kinds of indirect care, such as the provision of genetic testing during pregnancy, will give rise to
claims of CO from the objector’s perspective. But it is arguably factually incorrect to describe genetic test-
ing as indirect participation in abortion care since this is diagnostic care which pregnant women should
receive irrespective of whatever decision she may make about continuing a pregnancy or ending it before
term. Secondly, allowing someone to object to care of an individual who may have an abortion in the fu-
ture or someone who has had an abortion in the past may be unreasonable if it amounts to discriminato-
ry treatment. Where a refusal to treat a person amounts to a judgment of that person as less worthy of
healthcare treatment because of something that they have done or might do, the refusal becomes person-
specific and not act-specific, and is discriminatory in principle. Where such discrimination is unlawful, the
breach of equality norms operates as a kind of legally recognized harm that limits conscientious objection
(considered below). Where such discrimination is not clearly unlawful, but unethical as a breach of a norm
of equal treatment, it operates as a kind of justification for excluding those indirectly involved in abortion

care from the scope of conscientious objection.4!
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Contrary to the finding of the Scottish Court, but in keeping with the ruling in the Colombian Court, the legal
distinction between direct and indirect participation cannot be considered solely from the subjective perspec-
tive of the conscientious objector. Rather the Court ought to have regard to the objectives underpinning the
lawful recognition of CO, that is the legal protection of the moral integrity of the individual where there is a
conflict between legal duty and personal moral views, and ask which acts of participation are necessary to
achieve that protection. Secondly, a court needs to have regard to the perspective of the receivers of abor-

tion care, as they are owed legal obligations not to discriminate against in their receipt of lawful healthcare.

2.3. A Public Role with a Private Dimension

In the context of abortion care, a healthcare provider who wishes to refuse abortion provision usually rais-
es conscientious objection. The facts of decision T-388 were distinctive in raising the question of a whether
a judge could refuse to authorize a termination, which prima facie met the legal grounds. As a result the
Court had the opportunity to consider the different kinds of public and private contexts in which CO may
be raised, and has provided some useful legal reasoning in that regard. In short, as far as the Court was
concerned, CO is not engaged when the objector is exercising a wholly public or a wholly private role.
Rather, CO is typically engaged by those who are performing a public role (such as healthcare provision)

with a private dimension in the form of space for personal convictions.

The Court was very explicit in finding that “judicial authorities or those acting as a public authority” have
clear public duties to serve the community under the Constitution. “A judicial employee’s decisions are not
grounded in her own free will” and “those serving in that capacity cannot excuse themselves from carrying
out their constitutional and legal duties for reasons of conscience.”*? Interestingly, the Court also justified
this position in more historical and contextual terms. Fundamental constitutional rights have been hard

won and the judiciary had a particular role to play in protecting those rights from populist attack.43

Some might argue that even judges should not be subject to an absolute obligation to follow the law in all

circumstances, but again political context is significant here. Some recognition of a judicial conscience may
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be justifiable in so-called bad law situations where the system is authoritarian and unjust. But given the
pluralist and liberal democratic context for Colombia’s constitutional rights, there was no space for legal

recognition of any judicial permission not to apply the law on grounds of conscience.

The Court also commented that CO “does not involve a private institution that provides healthcare under
conditions as established by an agreement between private parties.”** The Court did not develop the rea-
soning in this regard but appeared to be thinking about private healthcare arrangements where it is un-
imaginable that CO would come up. The assumption is that providers would not have entered into contrac-
tual arrangements to provide health services to which they object. However, in a European context, it is
getting increasingly difficult to observe clear public/private distinctions even in the context of healthcare
which is funded from the tax base, such as the UK’s National Health Service.#> As public commissioners
of healthcare are authorized to commission and pay for health services from private providers, these
contracts take on some public functions and are becoming accountable to public norms to some extent.
Although conscientious objection is still unlikely to be brought up by an employee of a private abortion
provider, the private nature of that organization may not be a good enough reason to deny the applica-

tion of CO if it has taken on some public functions.

3. HOW IS CONSCIENTIOUS OBJECTION LIMITED?

Conscientious objection is usually a limited and not an absolute right. Most legal rights are limited by refer-
ence to the rights of others and public interests, and significant limitations are probably justifiable in the
case of conscientious objection. This is because conscientious objection arises out of a context where there
is usually a pre-existing legal obligation on the objector to provide the healthcare which is the focus of her
objection. As the Colombian Constitutional Court notes: “the right to conscientious objection may therefore
trigger or unleash consequences for third parties. It is therefore impossible to characterize conscientious
objection as a right that affects solely those who exercise it."#6 This recognition of necessary limits to CO is
also evident in the jurisprudence of the ECtHR and in national laws on CO in a European context. As Daly

comments, the ECtHR has consistently held that the right to conscientious objection is limited (2013). In
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particular, a person does not necessarily have the right to act on their beliefs in a professional or public
services context. In the successful complaint against Italy for a failure to ensure access to abortion servic-
es,*” the IPPF-EN cited the Italian Constitutional Court’s ruling that the protection accorded to the freedom
of conscience “cannot be considered unlimited and unconditional. It rests primarily with the legislature to
establish a balance between individual conscience and ensuing rights, on the one hand, and the overall,
mandatory duties of political, economic and social solidarity that the Constitution (article 2) requires, on the

other, so that the public order is safeguarded and consequent burdens are shared by all, without privileges.”

Even though it is trite law that CO is a limited right, in practice healthcare professionals have been known
to act as if their CO is absolute. The ECtHR felt the need to criticize the Polish doctors in P. and S. v.
Poland for effectively assuming an absolute right to CO. The Court said: “On the whole, the Court finds
that the staff involved in the applicants’ case did not consider themselves obliged to carry out the abortion
expressly requested by the applicants on the strength of the certificate issued by the prosecutor.”*8 Given
the significant practice of healthcare professionals justifying refusals of care as a form of CO, it is impor-
tant to restate the settled legal position that CO is limited and that refusals of care may not be justified.

A more contested legal issue is not the fact of limitations per se, but the scope of such limitations and the
kinds of harms that count in limiting CO. I will first examine the legal meaning of a limiting harm in this

context, before considering the kinds of limits that harm prevention and reduction entail.

3.1. Limiting Harms

When abortion law recognizes interests that may justify a termination of pregnancy, it is recognizing inter-
ests which may be harmed by the exercise of CO. The criteria for harms that limit CO are provided by the
criteria for lawful termination. These will vary between legal regimes but typically range over women’s in-
terests in life, health, well-being, autonomy, freedom from degrading treatment, dignity and equality. As
the Colombian decision makes clear, if abortion laws recognize grounds for lawful abortion such as injury
to a woman'’s health and well-being, or a compromising of her self-determination and dignity, then these

are harms which limit the exercise of CO.
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This reasoning supports the argument made by the IPPF-EN in their complaint against Italy as they argued
successfully, that “the unsatisfactory implementation of the provision means that the rights to life and
health are irreparably sacrificed, as well as the woman’s right to self-determination, expressly recognized
in the Italian Constitution (articles 2, 13 and 32)."” It also provides another reason why the Scottish 2013
decision is flawed. If grounds for lawful abortion provide the legal criteria for recognizing harms that limit
CO, the Outer House did not consider the scope of unlawful harms properly. The Scottish Court read the
exclusion of emergency abortions from CO in section 4 of the Abortion Act, 1967 as the only circum-
stances in which CO did not apply.42 But the harms that should count in calculating whether CO is limited
in a particular case, are all the harms anticipated by the Act, not just the harm that is the prevention of
life-saving emergency treatment. A risk to a woman'’s physical or mental health is a harm that makes
abortion legitimate under the Act.50 Therefore, risk to women’s physical or mental health is a harm whose
prevention limits the exercise of CO. If the exercise of CO in a particular set of factual circumstances
would compromise a woman’s physical or mental health, then the person asserting CO could only do so

if she can show that the woman’s health will not actually be overly compromised, e.g. because she can

access another abortion provider without undue delay.

Settled legal grounds for abortion provide explicit recognition of harms which limit the exercise of CO. But
as with any area of law, there will be borderline issues of interpretation. In the UK, the harm of denying
women’s autonomy is not explicitly recognized in domestic law as a legal ground for abortion. But as Pro-
chaska pointed out in relation to Doogan and Wood, the UK courts have an obligation under section 3 of
the Human Rights Act 1998 to interpret the Abortion Act, 1967, in light of human rights protections un-
der the European Convention.>! A woman'’s right to private and family life under Art 8 could operate as a
lawful interest which a court should take taken into consideration when determining the kinds of harm that
may lawfully limit CO.52 It may be unlikely given UK courts have not engaged with Convention rights to
any significant degree when interpreting the Abortion Act, 1967. But it is certainly legally possible that a
future court could draw on relevant legal sources, such as article 8 ECtHR, to read a more autonomy-ori-
ented ground into the legal criteria for abortion in an appropriate fact situation. By analogy, article 8 is

also a relevant legal source for considering the legal limits on conscientious objection. Therefore, there
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is a second category of quasi-legal or borderline harms justifying abortion, which may operate as limits on
CO, and anyone arguing for CO limits would be justified in drawing on this second category in legal argu-
mentation. Similarly, the Italian complaint about the regulation of CO in light of rights to health and non-
discrimination under articles 11 and E respectively of the European Social Charter has demonstrated how
local law may be interpreted in light of the Charter. CO may be held accountable to standards of harm pre-

vention, in the form of the Charter in this instance, as applied to legally accepted grounds for abortion.

3.2. Effects of Limiting Harms

After the first question about what counts as a harm, there is a second question as to the legal effects of
such a harm on the exercise of CO. Some harms operate as a trump, while others operate to put condi-
tions on the exercise of CO. We can see this when we consider that most CO laws specify that healthcare
professionals cannot rely on CO to deny a woman life-saving abortion care. The Italian law for example
provides that a doctor, whose personal intervention is necessary for saving the woman from imminent
danger to her life, cannot raise conscientious objection. The best way to interpret these legal restrictions
on CO is to identify them as recognizing that any prima facie right to CO will be trumped by the duty to
prevent harm in the form of a threat to the woman'’s life. It is not that the only harm which limits CO is a
threat to a woman'’s life. Rather the effect of this threat of substantial harm is to act as a trump. The cir-
cumstances which trigger such a trumping of CO will usually be rare given that there must be no other
way to accommodate the woman’s interest in survival. But it is clear that there are legal moments when
an interest in CO to protect the objector’s psychological being has to be put aside given the need to avoid

the greater harm of a woman losing her life or suffering significant injury.

In other circumstances, harm prevention will operate to impose conditions on CO. We can see this when
we observe how the limiting of CO translates into a series of standards and obligations, which objectors
and their employers must meet. In effect, the law is saying that objectors should show that they are only
breaching their duties to provide healthcare as far as is necessary in order to protect their psychological

well-being in light of the need to prevent harm to others. The Colombian Constitutional Court’s decision
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T-388 provides a clear general statement of the kind of limits that operate: “healthcare professionals can
object to terminating a pregnancy for reasons of conscience if and only if there is a guarantee that the
pregnant woman will have access to the procedure in conditions of quality and safety, that she will face no
additional barriers that interfere with her ability to access necessary healthcare services and that her fun-
damental constitutional rights to life, sexual and reproductive health, personal integrity and human dignity
will be respected.”>3 This emphasis on the need to guarantee access and eliminate any additional barriers
that may arise in the exercise of CO (or its equivalent) is also evident in the ECtHR’s approach. As Weste-
son points out,>* the ECtHR was categorical in both R.R. and P. and S. in declaring that “states are obliged
to organize the health services system in such a way as to ensure that an effective exercise of the free-
dom of conscience of health professionals in the professional context does not prevent patients from ob-

taining access to services to which they are entitled under the applicable legislation.”>>

The duty to refer and the standard of timeliness are well-recognized means of implementing this duty

to guaranteed unobstructed access to lawful abortion care.5® The Colombian Constitutional Court stated:
“the conscientious objector must be sure that an alternative healthcare professional is available and is
willing and able to perform the abortion at the time that it is required.”>” In Europe, national laws and
policies commonly recognize an objector’s obligation to refer and a health authority’s obligation to provide
lawful healthcare in a timely manner.58 The ECtHR has also emphasized the importance of these standards
in relation to lawful abortion care. In P. and S. v. Poland, the failure to provide a referral for abortion was
part of the applicants’ evidence that they had not been provided with an effective means to exercise their
rights.>9 In R.R. v. Poland the failure to refer for genetic testing, which was required under domestic legis-
lation, gave rise to a breach of her Art 3 and Art 8 rights.60 The delays experienced by R.R. and by P. and
S. in trying to claim a lawful right to abortion were clear breaches of the standard of timeliness. In R.R.,

it was 8 weeks after the initial request and beyond the lawful time period for abortion before she received
the genetic test results. The Court stated with regard to the breach of P. and S.’s convention rights: “the
events surrounding the determination of the first applicant’s access to legal abortion were marred by pro-
crastination and confusion. The applicants were given misleading and contradictory information. They

did not receive appropriate and objective medical counseling which would have due regard to their own
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views and wishes. No set procedure was available to them under which they could have their views heard
and properly taken into consideration with a modicum of procedural fairness.”®! The Court also noted that

timeliness in the delivery of lawful healthcare was even more important in the context of pregnancy.62

The complaint against Italy raised a different kind of limit—adequate staffing—on the practice of conscien-
tious objection in the context of rights to health and non-discrimination under the European Social Char-
ter.63 The argument here was that the state was failing to deliver appropriate standards of safe and lawful
abortion because there was a dearth of personnel willing to provide abortion care in public hospitals. In a
different context, Raz has put the argument this way: “the conscientious exemption from a duty to partici-
pate in administering the right is allowed because, and so long as, it does not threaten the provision of
the service.”®* The IPPF-EN argued successfully that the low number of abortion providers puts barriers

in the way of women’s access to lawful abortion care. The risk of delayed access in relation to individual
women rendered the whole safe and timely service unsustainable. This argument is supported by the rea-
soning of the Colombian Constitutional Court as it found that the rights of pregnant women were not pro-
tected “when the state or the governmental system responsible for healthcare insurance (EPS) fails to en-

sure the presence of a sufficient number of healthcare professionals."®>

The need to prevent harm places formal as well as substantive limits on CO. Regulators need to ensure
that proper procedures are in place in order to guide the exercise of CO and allow objectors their psycho-
logical integrity while ensuring that public health and women’s interests are appropriately protected.6®
Formal limits usually include a requirement that the objector provide her reasons in writing. R.R. v. Poland
noted the need for formal reporting of CO under section 39 of the Polish Medical Profession Act 1996. This
requires objectors to make a “record of their refusals and the grounds for them”%7 and “to inform the pa-
tient where the medical service concerned can be obtained [...]. Doctors employed in healthcare institu-
tions are also obliged to inform their supervisors of the refusal in writing.”68 Westenson argues that a Eu-
ropean regulatory standard of requiring refusals in writing has been established as a result to the ECtHR
decisions in R.R. and P. and S. (2013). The Colombian Constitutional Court provided some further guid-

ance on the standard required of refusals when it specified that the objector must explain why “perform-
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ing the abortion in this specific case goes against her most intimate convictions” and notes that “general
language presented on behalf of a group will not suffice, nor objections presented by any person other
than the person who is conscientiously objecting.”®® Any bad faith reliance on conscientious objection, in
order to try and minimize one’s workload for example, will clearly fall foul of this standard. But vague and
general language should also be insufficient, as they do not provide evidence as to why the objector’s per-

sonal conscience requires refusal.

4. CONCLUSION

Like the Colombian Constitutional Court, I believe that the need to reduce harm to abortion-seeking
women justifies limiting any legal right to conscientious objection. Unlike some pro-choice healthcare pro-
fessionals and advocates,”? I think that anti-abortion doctors, nurses and midwives ought to have a legal
right to conscientious objection. They have, or should have, this legal right for much the same reason that
a pregnant woman has or should have a right to decide whether to continue a pregnancy or not. A woman
should not be compelled to carry a pregnancy to term against her judgment of her intimate needs because
this would be to harm her psychological well-being and sense of self, even if her health per se is not
threatened by the pregnancy. A healthcare provider should not be compelled to care for a patient in a way
that would require her to act against her intimate convictions. In a more critical language, feminists have
long argued for @ room of one’s own’ or the imaginary domain’! in the name of preserving some kind of
safe space for conscientious reflection. To me, the right to CO is a legal version of this, which ought to be
recognized even if we do not agree with how it is used.”? Given this understanding it is especially impor-
tant to stand up against misrepresentations and misuses of CO which seek to deploy conscience on behalf
of entrenched institutional power.”3 In highlighting the scope of the right to conscientious objection in
terms of its individual, direct and public dimensions, and in explaining how violations of women’s funda-
mental rights operate as harms that limit CO, the Colombian Constitutional Court has performed a valu-

able and helpful service.
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PROACTIVELY USING
CONSCIENTIOUS OBJECTION
TO PROVIDE HEALTH SERVICES
FOR MIGRANTS WITHOUT
RESIDENCE PERMIT: A BRIEF
CASE STUDY FROM SPAIN

WOMEN’S LINK WORLDWIDE



Spain offers a rare example of proactive—as opposed to defensive—use of conscientious objection.
Conscientious objection has been regularly used to react to rules that mandate people to do something,
for example join an army. This time, it was used in Spain to refuse to obey a law that in some way pro-
hibits the individual from engaging in an activity. In the face of a law that severely restricts the right to
healthcare for undocumented immigrants, healthcare providers designed and implemented protests
based on the right to conscientious objection in order to continue offering healthcare to this population.
Furthermore, this activism was not limited to healthcare providers; it spread to ordinary citizens and lo-
cal governments throughout the country and has resulted in a constitutional challenge to the law,

among other responses.

Even though this brief case study does not directly concern abortion, the legal and ethical arguments
raised by organizations in Spain in order to strengthen the right to conscientious objection could enrich

advocacy efforts to increase access to safe abortion services in restrictive contexts.

1. FACTUAL BACKGROUND

During the 1980s and against the backdrop of the transition to democracy in Spain,! the public health
model was re-conceptualized from a tax-based system of health services to health as a universal right for
all. Thus, beginning with the 1986 General Health Law?2 until 2011, all public health legislation adopted
approaches supporting health as a universal right. For example, article 46 of the General Health Law es-
tablished one of the fundamental characteristics of the National Health Service: the extension of services
to the entire population. Similarly, in 2003, the Law of Cohesion and Quality3 acknowledged that both

citizens and non-citizens were entitled to receive healthcare to fulfill the universal right to health.

This movement towards a universal right to health in Spain came to an abrupt halt in 2012. In September
of that year, Royal Decree Law 16/2012 (April 20) “Urgent measures to ensure the sustainability of the
national health system and improve the quality and safety of its services"* came into effect. The law re-

stricts access to healthcare for individuals without legal immigration status. In particular, article 3 states
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that non-registered or unauthorized foreigners residing in Spain are to receive health assistance only in
cases of emergency. Such emergencies are defined as serious illness or accident and maternity care. Un-
documented minors (less than 18 years old) are to receive health assistance under the same conditions

as Spanish citizens.

Before this reform, migrants with no residence permit were entitled to free medical care once they regis-
tered with the local government of the community where they lived. This typically involved presenting a
passport together with proof that one was living within the community.> As a result of the reform, those
seeking to access health services are additionally required to prove legal resident status. Those who can-
not prove it are not entitled to public healthcare unless some exceptional circumstances set out in the
new law are present, such as emergencies, serious illness and maternity care. Undocumented individuals
must now pay annual premiums to the state or pledge to pay medical fees in order to access to the same

health services that Spanish citizens and legal residents receive for free.

The Government defended the action on a humber of bases. Initially, it cited economic reasons and the
need to reduce public spending in the midst of a severe economic crisis. Later, it stated that it was apply-
ing European regulations and attempting to curb health tourism. Paradoxically, the decision of the Spanish
government came at a time when the European Union Agency for Fundamental Rights (FRA) issued an
opinion that migrants with no residence permit should be entitled by law to access all forms of essential
healthcare, such as the ability to see a doctor or to receive necessary medicines, and that continuity of

care should be guaranteed, especially in the case of infectious diseases.®

1.1. National Reaction

Five Spanish autonomous regions (Catalonia, Andalusia, Asturias, Canary Islands and the Basque Country)
announced that they would not apply the new law. These communities put mechanisms in place to ensure

continued free access to healthcare for all. Four of the communities have filed a constitutional complaint

before the Constitutional Court.
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1.2. International Response

In its 2012 Concluding Observations on Spain, the Committee on Economic, Social and Cultural Rights
expressed concern over the introduction of the law and its curtailment of the rights of immigrants with
no residence permit to access public health services.” It recommended that the state ensure univer-
sal healthcare pursuant to its international obligations and that the reforms do not limit the access to
health services based on immigration status. The Committee also recommended that Spain assess

the impact of any potential cuts in healthcare access on the most disadvantaged and marginalized indi-
viduals. Similarly, subsequent to his visit to Spain, Mutuma Ruteere, the United Nations Special Rappor-
teur on Contemporary Forms of Racism, Racial Discrimination, Xenophobia and Related Intolerance,
stated in his 2013 report that he “deeply regrets” the amendments introduced by the law “which cur-
tail the right of undocumented migrants to access to public health services as provided in several inter-
national human rights instruments ratified by Spain” and recommended a review of this “regrettable
development” to ensure that access to healthcare services is provided to all regardless of their migra-

tion status.8

2. LAW ON CONSCIENTIOUS OBJECTION IN SPAIN

Article 16(1) of the Spanish Constitution states that “[fJreedom of ideology, religion and worship of indi-
viduals and communities is guaranteed, with no other restriction on their expression than may be neces-
sary to maintain public order as protected by law.”® The Spanish Constitutional Court has confirmed that

conscientious objection is included in article 16(1) and, as part of the Constitution, it is directly applicable

without further implementing regulations needed, especially in the context of fundamental rights.10

3. ADVOCACY CAMPAIGNS

Civil society organizations launched a series of campaigns in reaction to the implementation of the law,

including Derecho a Curar [The Right to Cure] and Yo Si, Sanidad Universal.
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3.1. Derecho a Curar (The Right to Cure)

In July 2012, Médicos del Mundo (Physicians of the World) and SEMYFC (Sociedad Espafiola de Medicina
Familiar y Comunitaria), the largest national general practitioners’ organization, launched a campaign
called Derecho a Curar (The Right to Cure).1! The campaign calls on health professionals working in a
wide range of fields, including nursing, pharmacy, administration and social work to respond to the law
by “exercising their rights to individual and collective resistance and conscientious objection” and sup-
port the provision of medical care to all persons, regardless of immigration status.1? Here, in contrast

with the T-388/09 standard, conscientious objection is defended as a collective right.

Citing the Hippocratic Oath in the World Medical Association’s (WMA) adoption of the Geneva Declaration
in 1948, the campaign organizers explained that the medical profession has “consistently embraced a
deontological code that has expressed a firm commitment to provide public healthcare a fair and non-dis-
criminatory manner.”13 They also based the campaign in the WMA Declaration of Lisbon on the Rights of
the Patient which clearly states that when legislation denies patients their rights, physicians should pur-

sue appropriate means to assure or to restore them. The campaign platform states:

“We cannot accept administrative decisions that deprive any person living in Spanish territory of
his or her right to health, and we are individually and collectively committed to advocating and en-

suring access to healthcare for all people in need of medical attention and treatment.”t4

The campaign organizers addressed many of the purported underlying reasons for the introduction of the
law. On the issue of medical tourism, they stated that this is very different from immigration. According to
a study conducted by Médicos del Mundo, only four percent of the subjects surveyed cited access to na-

tional healthcare as a motive for immigrating to Spain.

Examining the reform from a cost analysis perspective, the campaign organizers noted that people with

no residence permit will no longer have primary care consultations and instead will be forced to visit
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emergency rooms when urgent medical situations arise. Denial of more comprehensive care can lead to
conditions that require hospitalization or more intensive treatments, both of which are more expensive
and, in the case of certain pathologies, less efficient from a medical standpoint. Furthermore, although
immigrants make up more than ten percent of the population, they account for only 5 percent of primary

care consultations.

Alvaro Gonzélez, President of Médicos del Mundo, stated the following when describing the law and its

impact:

“From a rights perspective, it’s not just; from an economic perspective, it’s inefficient; from a
public health perspective, it’s a dangerous decree, as contagious-infectious diseases don’t under-
stand administrative barriers; and from the ethical perspective, it’s not justifiable as it infringes

the deontological right of health professionals.”15

3.2. Yo SI, Sanidad Universal

Yo Si, Sanidad Universal is a “campaign of civil disobedience” comprised of both healthcare service
providers and patients.16 Interestingly, unlike the Colombia’s Constitutional Court decision T-388/09, they
instead argue that administrative staff has the right to conscientiously object to the exclusion of individu-

als with no residence permit from the public health system.1?

The objective of the campaign is thus multi-faceted. It seeks to ensure access to health services, to pro-
mote civil disobedience in relation to the relevant provisions of the law and to raise awareness about the
issue. In addition to inviting healthcare service providers and patients to conscientiously object, the cam-
paign includes a strategy to encourage those who can freely access the public health system to accompa-
ny to medical appointments and centers those who cannot.18 Accompanying others help to assess the sit-
uation on the ground, to analyze how users with and without access to the healthcare system are being

affected by the law and to create a social fabric of citizens in support of universal healthcare.
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4. LESSONS FOR SAFE ABORTION ACTIVISTS AND SUPPORTERS

A proactive or positive use of conscientious objection like the one proposed by Derecho a Curar and Yo
si, sanidad Universal may serve to increase access to safe abortion services where the law continues to
be highly restrictive. As discussed earlier in this book by Dr. Carmen Barroso, Cavallo and Michel Ramon,
health professionals willing to provide abortion services in such contexts should be entitled to conscien-
tiously object to laws which prohibit them from offering abortion services that could save a woman’s or a
girl’s life or protect their physical or mental health. Consequently, they cannot be prosecuted or otherwise
sanctioned for acting according to their conscience in providing this service. Likewise, they cannot be
forced by law to violate doctor-patient confidentiality by reporting women who seek medical attention

to the authorities.
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1. INTRODUCTION

In decision T-388/09, the Colombian Constitutional Court addressed the intersection between a woman'’s
constitutional right to abortion and the right to conscientious objection to the provision of abortion and
abortion-related services, including judicial oversight of such healthcare services. It held that the right to
conscientious objection in the abortion context only applies to personnel directly involved in the perform-
ance of a procedure for the termination of pregnancy. Furthermore, the Court held that the right does
not extend to judicial officers adjudicating a case where abortion is at issue. In reaching this conclusion,
the Court took the opportunity to also address the broader parameters of the rights and obligations at-
tendant to conscientious objection within a healthcare context. This commentary reflects on lessons that
can be learnt from the Colombian decision for the development of constitutional law and human rights

principles and standards for regulating conscientious objection in the African region.

Decision T-388/09 situates the right to conscientious objection within a framework of not just cons-
titutionalism, but also international human rights. For these reasons, the decision has transnational
appeal. In this connection, the decision is potentially instructive for African domestic courts and
African regional treaty bodies, which do not have precedents of their own on the right to conscien-
tious objection but have obligations to interpret and apply laws that recognize women'’s right to
abortion in given circumstances. All the fifty-four states comprising the African Union have domestic
laws that regulate abortion. However, in the majority of states, the laws are silent on conscientious
objection. Furthermore, there is no African state where the right to conscientious objection has arisen
before the courts. At the regional level, the picture is similar. The Protocol to the African Charter on
the Rights of Women in Africa (Maputo Protocol),! which supplements the African Charter on Human
and Peoples’ Rights (African Charter),2 explicitly recognizes women’s right to abortion as a human
right. However, African regional treaty bodies have never been called upon to interpret or apply the
human right to abortion that is guaranteed by the Maputo Protocol. They have yet to develop human
rights standards for implementing access to abortion, including standards for regulating the right

to conscientious objection.
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In seeking to draw comparative law lessons from the Colombian decision, it serves well to begin with

an overview of African abortion laws.

2. AN OVERVIEW OF AFRICAN ABORTION LAWS

African abortion laws are a colonial bequest.3 The influence of colonial abortion laws is visible in the
restrictive nature of many domestic laws, as well as in the toll of unsafe abortion-related illnesses, dis-
abilities and deaths that is causally linked to restrictive laws.* The cardinal premise in abortion laws,
which were transplanted to colonies from Europe, was that abortion was illegal and a mortal sin.> Sav-
ing the life of the pregnant woman, understood in a narrow medical sense, was the only permitted ex-
ception to the criminalization of abortion.® Several African countries have retained unaltered colonial
abortion laws.” Furthermore, where there have been reforms at the domestic level, they have tended
to be incremental in contrast to, for example, more radical reforms that have been instituted in the

former colonizing countries.8

At the same time, in the last three decades or more, an increasing number of African states have re-
formed their laws to broaden the grounds for abortion ostensibly to provide women with access to safe
abortion.® Some, albeit a tiny minority, have reformed their laws radically to recognize mere requests or
socioeconomic circumstances as grounds for abortion. Cape Verde,10 South Africa,! Tunisia,12 Zambial3
and to a point Ethiopia,1# fall into this category. Several other jurisdictions have reformed their laws to
recognize rape, incest, risk to the health of the pregnant woman or risk to the health or life of the foetus
as grounds for allowing abortion. It is particularly significant that approximately 50 percent of African
states now recognize the threat to the pregnant woman'’s health as a ground for abortion.1> The signifi-
cance of the health ground lies in its potential to substantially widen the gateway to safe abortion. When
health is interpreted in accordance with the holistic conceptualization of health in the preamble of World
Health Organization’s (WHO) Constitution, 16 it has the capacity to implicitly encompass socioeconomic
circumstances that impact adversely on women with unwanted pregnancies and, thus, widen substan-

tially the numbers of women eligible for abortion.
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Domestic reforms aside, a historic development in the African region have been the recognition of abor-
tion as a discrete human right. In 2003, the African Union adopted the Maputo Protocol to supplement and
augment the protection of women'’s rights under the African Charter, which was perceived as providing in-
sufficient protection.l” The Protocol was adopted in order to promote gender equality and protect women’s
rights to substantive equality and non-discrimination against the historical backdrop of a region with em-
bedded gender-based discrimination.18 The Maputo Protocol, which has been ratified by more than two-
thirds of African states, is the first international treaty to recognize abortion as a human right.19 It situ-

ates abortion within a broader compass of sexual and reproductive rights as human rights.20

Article 14 of the Maputo Protocol recognizes a woman'’s right to “medical abortion” in cases of sexual as-
sault, rape or incest or where the pregnancy poses a risk to the life or health of the pregnant woman, or
to the life of the foetus.2! Article 26 of the Protocol enjoins state parties to adopt all necessary measures,
including budgetary measures, to fulfill the rights guaranteed by the Protocol. State obligations arising
from article 14(2)(c) require implementation at the state level—not just in terms of merely recognizing
the grounds for abortion, but also establishing the infrastructure, including the dissemination of health in-
formation and provision of healthcare services for the termination of pregnancy under safe conditions.

In one sense, the right to abortion guaranteed by the Protocol should be understood as an obligation of
restraint. It prohibits the state from interfering with the woman’s decision to have a safe abortion in the
permitted circumstances. In another sense, it should be understood as a positive obligation of the state

to take steps to fulfil the realization of the right.

Notwithstanding reforms at the domestic level, women seeking an abortion have found it difficult to
realize the abortion under exceptions to the criminalization of abortion. On the whole, abortion laws in
the region have remained unknown or beyond the reach of women with unwanted pregnancies, as have
abortion services. There has been very little effective implementation of the law at the domestic level,
including raising public awareness about the legality of abortion and the availability and location of safe
abortion services. Generally, information about the legality of abortion has also not been disseminated to

healthcare professionals who are deterred from providing even lawful services for fear of prosecution.22
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Only a handful of countries have developed and implemented guidelines and protocols to clarify, for exam-
ple, what constitutes risk to health as a ground for abortion not just for women seeking abortion, but also
for healthcare professionals who have the competence and responsibility to provide abortion services.23
Consequently, whilst the Maputo Protocol is groundbreaking, its abortion guarantees have, thus far, re-

mained largely token and unimplemented—even in ratifying countries.

3. CONSCIENTIOUS OBJECTION CLAUSES OF AFRICAN ABORTION LAWS: SOME EXAMPLES

The majority of domestic laws in the African region do not expressly address conscientious objection
such that the issue is implicitly governed primarily by conscience clauses in domestic Constitutions as
well as broader human rights state obligations. Most African abortions laws are contained in penal
codes, which, among other areas of criminal regulation, proscribe abortion subject to implied or ex-
press exceptions, but without specifically addressing conscientious objection. Domestic laws, such as
the Zambian Termination of Pregnancy Act of 1972, that solely regulate abortion and contain a consci-
entious objection clause are an exception to the rule.24 The Zambian Act was modelled after the British
Abortion Act of 1967.25 Section 4(1) of the Zambian Act provides that “no person shall be under any
duty, whether by contract or any statutory or other requirements, to participate in any treatment au-
thorized by this Act to which he has a conscientious objection.” This is subject to section 4(2), which
provides that the exercise of the right to conscientious objection “shall not affect any duty to partici-
pate in treatment which is necessary to save the life or to prevent grave permanent injury to the

physical or mental health of the pregnant woman.”

Although the content of conscientious objection clause in the Zambian Act does not address all the at-
tendant rights and duties, it at least highlights the nature of the right to conscientious objection as a
relative, rather than absolute, right that should be exercised in juxtaposition with (rather than in isola-
tion from) the duty to protect the life and health of the woman seeking abortion. Furthermore, the
clause is supplemented by guidelines that attend to the broader aspects of conscientious objection. In

this regard, the guidelines impose certain duties.26 They require that the pregnant woman be provided
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with adequate information, including her right to abortion, and that she be referred to an alternative
healthcare provider.2” The guidelines also limit the scope of the right to conscientious objection by stat-
ing that it can only be invoked by an individual, and not by a group or an institution, and that it applies
only to the actual procedure and the person performing the abortion, and not to “broader services” or

“support personnel.”28

The conscientious objection clause in the Zimbabwean Termination of Pregnancy Act of 197729 pro-
vides a sharp contrast to its Zambian counterpart.30 Section 10 of the Zimbabwean Act states: “Notwith-
standing any law or agreements to the contrary, no medical practitioner or nurse or person employed in
any other capacity at a designated institution shall be obliged to participate or assist in the termination

of a pregnancy.”

The Zimbabwean Act differs from its Zambian counterpart in three respects. Firstly, the Zimbabwean Act
makes no attempt, at all, to also convey any corresponding obligations that come with the right to consci-
entious objection. Secondly, it does not limit the scope of the protected acts to the actual procedure for
the termination of pregnancy. It extends the scope of protected acts to acts of assistance. Thirdly, it in-

cludes, within its protective ambit, persons not employed as healthcare professionals.

The general paucity of laws and guidelines that address conscientious objection in the African region justi-
fies looking beyond African boarders for instructive approaches and jurisprudence. The draconian nature
of the conscientious objection clause of the Zimbabwean Termination of Pregnancy Act illustrates a con-
science clause that operates as an unfettered right without regard to the pregnant woman'’s constitutional
and human rights. It is well outside the bounds of what would be implicitly permissible not just under the
treaties that Zimbabwe has ratified3! but also under its own Constitution.32 The clause sends the message
that healthcare professionals can invoke conscientious objection without the need to balance it with the
rights to health and life of the women seeking abortion. The Zimbabwean clause highlights the need to
ensure that in both design and implementation, domestic abortion laws should not disproportionately limit

women’s reproductive rights.
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4. DECISION T-388/2009

4.1. The Scope of Conscientious Objection

The approach of the Colombian Constitutional Court in setting the parameters of the right to conscientious
objection in decision T-388/09 is tenable. The rationale behind the right to conscientious objection is to
protect the personal convictions of those who actually perform an abortion procedure rather than those
who merely assist or facilitate such a procedure.33 Decision T-388/09 is an instance where the invocation
of the right to conscientious objection fell well outside the parameters that are recognized as placing a
conscientious objector in an invidious position between complying with a legal duty and being faithful to
their personal convictions. The person who invoked the right to conscientious objection was a judicial offi-

cer. Such an office holder could not be remotely described as closely involved in performing an abortion.

The right to conscientious objection does not extend to situations where the objector has a tenuous asso-
ciation with abortion. The Colombian Constitutional Court emphasized that it is only healthcare personnel
who are directly involved with performing abortion who can invoke the right and not, for example, person-
nel who perform preparatory tasks or provide post-abortion care.34 In this respect, the decision of the
Court is in line with the approach of other jurisdictions. For example, in Janaway v. Salford Area Health
Authority,35 the House of Lords (the highest domestic court of the United Kingdom) held that the right to
conscientious objection under the Abortion Act of 1967 did not cover an administrative assistant’s refusal
to type a letter of referral for abortion. According to the House of Lords, the act of typing a referral letter
was marginal and preliminary to the actual procedure of abortion. It highlighted that the conscience
clause of the 1967 Act36 should not be understood as including, within its protective ambit, any proce-

dures that can be associated with termination of pregnancy.
But as the Court of Session of Scotland underlined in the case Doogan and Wood,37 adopting too narrow

or rigid of an approach that only recognizes conscientious objection by healthcare professionals who actu-

ally perform the procedures for the termination of pregnancy may do injustice to health professionals who
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closely assist in the termination of pregnancy or are closely involved in the administration of treatment
but without prescribing or actually performing the procedure that terminates the pregnancy. The practical-
ities of delivering care to patients in the health sector is that, for example, while the doctor may perform
the actual surgical procedure that terminates pregnancy, nurses and midwives are usually closely involved
in the care of the patient. This would be the case, for example, for the nurse who provides assistance in
theatre to a gynecological surgeon performing a dilatation and curettage to terminate a pregnancy. To ar-
gue that such a nurse is not entitled to exercise the right to conscientious objection would serve to nullify
the rationale of conscientious objection. A case-by-case determination is necessary in each individual case
to determine whether the extent of involvement of the health professional claiming the right to conscien-

tious objection is close and substantial enough as to amount to direct involvement.

Widening the scope of conscientious objection beyond procedures that are immediate and integral to the
performance of abortion would be administratively and constitutionally unworkable. Including all proce-
dures that are preparatory to abortion or associated with post-abortion care would render the right to
abortion hostage to a potentially limitless number of third parties.38 It would mean, for example, that
auxiliary personnel instructed to transport the patient to theater for surgical abortion can also object on
the grounds of conscience and so can the factory worker who participates in the manufacture of surgical
equipment that is used in surgical termination of pregnancy. The list of personnel who can object is virtu-
ally endless and this approach could fundamentally undermine the organization and provision of health
services by the state. Ultimately, it would be tantamount to recognizing an unfettered right to conscien-
tious objection in a way that not just nullifies a woman'’s right to abortion, but also undermines other
attendants rights such as her rights to life and health as the woman’s rights will most likely take second

place to those who object to abortion.

Where a domestic Constitution has democratic legitimacy3° and is committed to promoting diversity and
vindicating the rights of all constitutionally protected persons, and not just conscientious objectors, it
would be a contradiction to permit judicial officers to claim a right to conscientious objection to abortion.

Permitting the very custodians of the country’s Constitution to treat the interpretation and enforcement
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of constitutionally guaranteed rights as a menu & la carte would undermine access to justice in a manner
that is serious and arbitrary.#0 Ultimately, it undermines the rule of law, as citizens can no longer count on
the judiciary to vindicate their rights. As the Court recognized, the fundamental rights of individuals who
belong to historically marginalized groups and whose fundamental rights have been historically denied by

dominant political and religious discourses would be particularly adversely affected.4!

4.2, Striking a Balance between Conflicting Rights

A significant portion of the judgment in decision T-388/09 addresses the attendant duties of individual
healthcare professionals, healthcare institutions and the state. Healthcare providers have the compe-
tence as well as direct legal and ethical responsibilities to provide healthcare services, including abortion
services. Cognizant of the historical criminalization and stigmatization of abortion in the healthcare sec-
tor, and strong religious opposition to abortion,42 the Court sought to strike a balance between protect-
ing freedom of conscience and protecting the constitutional rights of women to abortion and attendant
services. Striking a balance ensures that the fundamental right to conscientious objection is not exer-
cised absolutely, but in a manner that accommodates the equally compelling fundamental rights of

women seeking abortion services.

Requiring healthcare professionals to immediately refer women to other healthcare professionals serves to
protect not just women’s rights to abortion and reproductive autonomy, but also their rights to health, life
and dignity but without compelling the conscientious objector to perform an abortion. The exercise of the
right to conscientious objection invites reciprocal obligations that are ultimately tethered to the achieve-
ment of substantive equality. The right to conscientious objection is subject to accommodating women'’s
constitutional rights and international human rights. Considering that time is of the essence for women
seeking abortion and that abortions are safer in the first trimester, it is particularly significant that the Court
placed emphasis on ensuring that referral is expeditious not only in the sense of the mere act of referring,
but also in ensuring the actual availability of an alternative healthcare provider willing to perform the abor-

tion. Delays in referral or referrals that do not translate into tangible alternative access can substantially
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erode or altogether deny women'’s right to abortion. In particular, denial of timely access to safe, legal abor-

tion renders poor women especially vulnerable to unsafe abortions outside the formal healthcare sector.

In some jurisdictions, it is a clearly accepted principle that conscientious objection cannot be invoked in
an emergency or where failure to render treatment would pose a risk to the life of the pregnant women or
would seriously endanger her health. Zambia is an example. Section 4(2) of the Zambian Termination of
Pregnancy Act is a legislative implementation of this principle. It establishes that conscientious objection
does not apply where abortion is necessary to save the life or to prevent grave permanent injury to the
health of the pregnant woman. The Colombian Court followed this approach. It held that conscientious ob-
jection does not apply where there is only one healthcare provider and the provision of abortion care serv-
ices is necessary to protect the life and health of the woman.*3 According to the Court, conscientious ob-
jection does not apply if its exercise would cause the pregnant woman to suffer direct and irreversible
harm through failure to provide the care she needs.#* Refusal to provide healthcare that is necessary to

avert serious and irreversible harm is tantamount to abandonment and invites actionable negligence.*>

As part of balancing conflicting fundamental rights, the Colombian Constitutional Court sought to ensure
that the burden of accommodating women’s right to access abortion services does not fall solely on the
shoulders of the conscientious objector, but is shared with the state. The state has a duty to organize
healthcare services in a way that ensures the adequate availability of not just abortion services, but
also healthcare providers willing to perform abortions. This serves to assure that the exercise of the right
to conscientious objection does not leave the woman seeking abortion abandoned and without a meaning-
ful alternative. In other words, the duty of the state to provide non-discriminatory alternatives to health-
care providers who conscientiously object to performing abortion is subject to the state’s firstly ensuring
that the established healthcare system does not lack services for adequate provision of abortion services

as that would also be discriminatory to women.

The duty of immediate referral incumbent on the healthcare professional and the duty of the state to en-

sure adequate provision of accessible abortions services—including an adequate pool of healthcare profes-
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sionals who are willing and have a duty to perform abortions—are instructive obligations for the African
region. The obligations signify an important amplification of the constitutional obligations attendant to
the right to conscientious objection in a way that promotes substantive equality for women domestically.
Equally significant, the obligations serve to domesticate equality and non-discrimination norms that have
been articulated by General Recommendation 24 of the Committee on the Convention to Eliminate All
Forms of Discrimination against Women (CEDAW Committee) in particular.4® In clarifying the normative
content of article 12 of CEDAW, which guarantees women a right to health on the basis of equality, the

Committee has stated:

“Measures to eliminate discrimination against women are considered to be inappropriate if a
health-care system lacks services to prevent, detect and treat illnesses specific to women. It is
discriminatory for a state party to refuse to provide legally for the performance of certain repro-
ductive health services for women. For instance, if health service providers refuse to perform such
services based on conscientious objection, measures should be taken to ensure that women are

referred to alternative health providers."*’

The CEDAW Committee’s statement implicitly reinforces that the exercise of the right to conscientious
objection cannot be at the exclusion of the state obligation to fulfill women’s right to reproductive health-
care and substantive equality. Failure to refer women to alternative service providers could easily perpet-
uate systemic discrimination and historical disadvantage. Recognizing a duty to accommodate women’s
reproductive health, when the right to conscientious objection is invoked, is an integral part of guaran-
teeing women substantive equality.48 Substantive equality seeks to erase systemic forms of domination
and material advantage that are associated with race, gender, disability and other vectors of inequality.*°
The test for whether health services meet a substantive equality standard is not whether the services
treat men and women in identical ways according to a universally abstract standard, but whether they
respond adequately to the particular needs of men as men and women as women in a context where

sex and gender differences are valued equally.50
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The Court’s implicit commitment to substantive equality is also evident in the order made by the Court. The
order was framed as a structural interdict. It required the respective organs of state to report to the Court
within the period allotted, stating how they have complied with the decision. Part of the order required re-
spective organs of state to immediately design and implement campaigns to promote sexual and repro-
ductive rights and educate the public about the Court’s decision. The emphasis that the Court placed on
ensuring that the rights and obligations involving conscientious objection should not only be reflected

in sexual and reproductive programmes but should also become known to stakeholders, including women,
is significant. It highlights the Court’s awareness that the tangibility of rights partly depends on whether

they are implemented in a transparent way and whether right-holders have knowledge of their rights.

The approach of the Colombian Constitutional Court underscores that even when a claim of conscientious
objection is conceded, women's reproductive health services must remain accessible. The Committee on
Economic, Social and Cultural Rights (CESCR), in its interpretation of the normative content of article 12
(right to health) of the International Covenant on Economic, Social and Cultural Rights (ICESCR) has un-
derscored the importance of understanding rights and the services in question as one of the standards
used for determining whether healthcare services meet the right to health normative element of “accessi-
bility.”>1 According to the CESCR, one of the requirements of accessibility is that health services must be
organized in a manner that makes them accessible to everyone, especially the most vulnerable or margin-

alized sections of the population, without discrimination.52

4.3. Protection of Personal Convictions

In some jurisdictions, there is a growing practice of institutions that have a public duty to provide
health services refusing to provide certain services, such as abortion services, on the ground of consci-
entious objection.>3 Decision T-388/09 held that freedom of conscience cannot be claimed by a group or
by an institution. The approach of the Colombian Court in this regard is analogous to that of the French
Constitutional Court.>* In 2001, the French Constitutional Court upheld the constitutionality of domestic

legislation, which repealed provisions of a domestic Code of Public Health that permitted heads of de-
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partments of public health facilities to refuse to allow the departments for which they were responsible

to provide abortion services.

One rationale for denying institutions the right to conscientious objection, as the Colombian Court ob-
served, is that it is a right grounded in the most intimate and deeply-rooted personal convictions.>> Free-
dom of conscience is an individual rather than collective right that is based on individual or personal con-
victions. Therefore, though institutions such as hospitals or clinics have legal personality, they cannot
claim to have religious conscience for example.>® The other rationale for denying institutions the right to
conscientious objection is to ensure equality among users of public health services.>” The challenge, how-
ever, is that domestic laws do not generally provide express guidance on whether institutions can invoke
conscientious objection, and that the policies or practices of individual institutions are not always moni-
tored or challenged. Consequently, women seeking access to safe abortion are placed at the mercy of

the goodwill of the individual institutions.

5. CONCLUSION

When called upon to adjudicate on a conflict between the right to conscientious objection and a woman'’s
right to safe abortion services, African domestic courts can draw guidance from the juridical standards
that where established by the Colombian Constitutional Court in decision T-388/09. To the extent that
the Colombian Court also drew from international human rights, decision T-388/09 is also instructive to
African treaty-monitoring bodies, including the African Court on Human and Peoples’ Rights, which has
advisory and contentious jurisdictions.>8 Whether the call for adjudication arises at the domestic level in
a constitutional law context before domestic courts or in a human rights law context at the regional level
before the African treaty-monitoring bodies, the standards set in decision T-388/09 serve well for any judi-
cial exercise aimed at striking a fair balance between the fundamental rights of conscientious objectors
and those of women seeking an abortion. Equally, the Colombian decision lends itself as an important ju-
ridical resource and advocacy tool for human rights practitioners, civil society and NGOs that seek to pro-

mote women’s sexual and reproductive health, including access to abortion as a human right.
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Historically, the criminalization of abortion has served to stigmatize a health service that only women
need.>® If applied in an unfettered manner, the right to conscientious objection can serve to accentuate
the stigmatization of abortion. Stigmatization of abortion deters women seeking abortion services from
approaching the formal health sector and provides an incentive for recourse to unsafe abortion proce-
dures outside the health sector. Decision T-388/09 is a lesson in reframing law to construct a standard
of equality that is inclusive and values the woman seeking abortion in the same way that it values the

conscientious objector.60

171



NOTES

1 protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, art. 14(2)(c), Nov.
25, 2005, AHG/Res. 240 (XXXI).

2 African Charter on Human and Peoples’ Rights, Oct. 21, 1986, 1520 U.N.T.S. 217.

3 Charles Ngwena, “Access to Legal Abortion: Developments in Africa from a Reproductive and Sexual Health Rights

Perspective,” South African Public Law 19(2) (2004): 328.

4 World Health Organization, Unsafe Abortion: Global and Regional Estimates of the Incidence of Unsafe Abortion and

Associated Mortality in 2008, 6th ed. (Geneva: World Health Organization, 2011), 6-8.

5 Rebecca J. Cook and Bernard M. Dickens, "Human Rights Dynamics of Abortion Law Reform,” Human Rights Quarterly

25(1) (2003): 8-9.

6 Reva Siegel, “"Reasoning from the Body: A Historical Perspective on Abortion Regulations and Questions of Equal Pro-

tection,” Stanford Law Review 44(2) (1992): 277.

7 Countries falling into this country are: Angola, Central African Republic, Congo (Brazzavile), Cote d'Ivoire, Democratic
Republic of Congo, Egypt, Gabon, Guinea-Bissau, Libya, Madagascar, Malawi, Mauritania, Sao Tome and Principe, Sene-
gal, Somalia, Sudan, South Sudan, Tanzania, and Uganda. See Center for Reproductive Rights, “The World’s Abortion
Laws Map 2013 Update,” accessed April 11, 2014, http://reproductiverights.org/sites/crr.civicactions.net/files/docu-
ments/AbortionMap_Factsheet_2013.pdf; Charles Ngwena, “Access to Safe Abortion as a Human Right in the African
Region: Lessons from Emerging Jurisprudence of UN Treaty-Monitoring Bodies,” South African Journal on Human Rights
29(2) (2013): 408-9.

8 Charles Ngwena, “An Appraisal of Abortion Laws in Southern Africa from a Reproductive Health Perspective,” Journal

of Law, Medicine and Ethics 32(4) (2004): 712.

9 Eunice Brookman-Amissah and Josephine Banda Moyo, “Abortion Law Reform in Sub-Saharan Africa: No Turning Back,”
Reproductive Health Matters 12(24) Supplement (2004): 227; Reed Boland and Laura Katzive, "Developments in Laws
on Induced Abortion: 1998-2007," International Family Law Planning Perspectives 34(3) (2008): 115-16; Charles
Ngwena, “Access to Safe Abortion as a Human Right in the African Region: Lessons from Emerging Jurisprudence of

UN Treaty-Monitoring Bodies,” South African Journal on Human Rights 29(2) (2013): 408-10.

10 Law No. 9/111/86 (1986) (Cape Verde) (allowing abortion on request in the first trimester among other grounds).

172



11 The South African Choice on Termination of Pregnancy Act No. 92 (1996) (CTOPA) as amended permits abortion on
request in the first trimester (section 2[1][a] of the Act), and on socio-economic circumstances in the second trimester

(section 2[1][b][iv] of the Act) among other grounds. Choice on Termination of Pregnancy Act 92 of 1996 § 2 (S. Afr.).

12 Ley No. 65-24 (Jul. 1, 1965), art. 214 (Tunis.) (allowing abortion on request in the first trimester among other

grounds).

13 Art. 12(2) of the Zambian Constitution permits abortion that is procured in accordance with an Act of Parliament.
CONST. OF ZAMBIA of 1991 § 1, 1 LAWS OF Rep. of Zambia (2010) § 12(2). Section 3(2) of the Zambian Termination
of Pregnancy Act of 1972, which is modeled on the British Abortion Act of 1967 as amended, permits socio-economic
circumstances to be taken into account when determining whether risk to the life of the pregnant woman or risk to her
physical or mental health or risk to the physical or mental health of any existing children of the pregnant woman, as
grounds of abortion under the Act, are satisfied. Termination of Pregnancy Act of 1972 § 304, 3(2), Laws of Rep. of
Zambia (1972).

14 Criminal Code (2004) (Eth.), art. 551 (inter alia, allowing abortion on the ground that a pregnant minor is on ac-

count of minority status, unable to discharge the responsibility of motherhood).
15 see supra note 7, Center for Reproductive Health, “The World’s Abortion Laws Map 2013 Update.”

16 World Health Organization, Constitution of the World Health Organization, 45th ed. (New York, NY: World Health
Organization, 2006), Preamble.

17 Fareda Banda, Women, Law and Human Rights: An African Perspective (Oxford: Hart Publishing, 2005), 66-82;
Frans Viljoen, International Human Rights Law in Africa, 2nd ed. (Oxford: Oxford University Press, 2012), 252-55.

18 1pjg.

19 At the time of writing, the Women’s Protocol has been ratified by 36 states: Angola, Benin, Burkina Faso, Cameroon,
Cape Verde, Ivory Coast, Comoros, Congo, Djibouti, Democratic Republic of Congo, Equatorial Guinea, Gabon, Gambia,
Ghana, Guinea-Bissau, Guinea, Kenya, Libya, Lesotho, Liberia, Mali, Malawi, Mozambique, Mauritania, Namibia, Nigeria,
Rwanda, South Africa, Senegal, Seychelles, Swaziland, Tanzania, Togo, Uganda, Zambia, and Zimbabwe. African Union,
“List of Countries Which Have Signed, Ratified/Acceded to the Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa,” African Union, last modified February 21, 2013, http://au.int/en/sites/default/-
files/Rights%?200f%20Women.pdf.

20 Charles G. Ngwena, “Inscribing Abortion as a Human Right: Significance of the Protocol on the Rights of Women in

Africa,” Human Rights Quarterly 32(4) (2010): 786.

173



21 The term “medical abortion” must be understood purposively as encompassing both surgical and medical techniques

for procuring safe abortion in the formal health sector. Ibid., at p. 847.
22 Brooke R. Johnson et al., “Reducing Unplanned Pregnancy and Abortion in Zimbabwe Through Postabortion Contra-

ception,” Studies in Family Planning 33(2) (2002): 195.

23 Ethiopia, Ghana and Zambia are the main examples in this regard. Their guidelines are respectively: Family Health
Department, Federal Democratic Republic of Ethiopia, Technical and Procedural Guidelines for Safe Abortion Services

in Ethiopia (Addis Ababa: Federal Democratic Republic of Ethiopia, 2006), http://phe-ethiopia.org/resadmin/uploads/at-
tachment-161-safe_abortion_guideline_English_printed_version.pdf; Republic of Ghana, Prevention and Management of
Unsafe Abortion: Comprehensive Care Services, Standards and Protocols (Republic of Ghana, 2006); Ministry of Health,
Government of the Republic of Zambia, Standards and Guidelines for Reducing Unsafe Morbidity and Mortality in Zambia

(Lusaka: Government of Zambia, 2009).
24 Termination of Pregnancy Act of 1972 Cap. 304, Laws of Rep. of Zambia (1972).
25 Abortion Act (1967) § 87.

26 Ministry of Health, Government of the Republic of Zambia, Standards and Guidelines for Reducing Unsafe Morbidity
and Mortality in Zambia (Lusaka: Government of Zambia, 2009).

27 Ibid.
28 1pid.

29 Termination of Pregnancy Act of 1977, ch. 15, 10, as amended by the Criminal Law (Codification and Reform) Act
of 2004, ch. 9, 23 (Zim.).

30 Termination of Pregnancy Act of 1972 cap. 304, 26, LAWS OF REP. OF ZAMBIA (1995) (Zam.).
31 zimbabwe has ratified the CCPR, CESCR, CEDAW and the African Charter among other treaties.

32 Among other pertinent rights, Zimbabwe’s Constitution guarantees the following rights: life (section 48); human dig-
nity (section 51); freedom from degrading treatment (section 53); equality and non-discrimination (section 56); and

freedom of conscience (section 60). CONST. OF ZIMBABWE of 1979 (as amended by Act No. 20 of 2013).

33 Bernard M. Dickens and Rebecca J. Cook, “The Scope and Limits of Conscientious Objection,” International Journal

of Gynecology & Obstetrics 71(1) (2000): 72, 74-76.

34 constitutional Court [C.C.], May 28, 2009, Decision T-388/09, Gaceta de la Corte Constitucional [G.C.C.] n.p.
(Colom.), sec. 5.1, available at: http://www.corteconstitucional.gov.co/relatoria/2009/t-388-09.htm (accessed July 28,
2014) (referencing Decision T-209/08 [2008]).

174



35 Janaway v. Salford Area Health Auth., [1988] 3 All ER 1079 (H.L.). See also United States cases that reached the
same conclusion on similar facts: Spellacy v. Tri-Cnty. Hosp., 395 A.2d. 998, 998 (Pa. Super. Ct. 1978); Erzinger v.
Regents of the Univ. of California, 187 Cal. Rptr. 164, 167-68 (Cal. Ct. App. 1982).

36 Abortion Act, 1967, c. 87, § 4(1).

37 Doogan and Wood v. NHS Greater Glasgow & Other [2013] CSIH 36, P876/11. The citing of Doogan and Wood case
is not intended to signify agreement with the actual decision. Rather, it is an endorsement of the principle of a case-by-
case approach to assess whether the healthcare professional claiming conscientious objection had direct involvement in
the termination of pregnancy. The actual holding in the Doogan and Wood case (para. 38) that conscientious objection
should be given a “wide interpretation” and “should extend to any involvement in the process of treatment, the object
of which is to terminate a pregnancy,” I would argue, detracts from the principle of direct involvement enunciated in the

Janaway case as to swing the pendulum unduly in favor of the conscientious objector.

38 Charles Ngwena, “Conscientious Objection and Legal Abortion in South Africa: Delineating the Parameters,” Journal

for Juridical Science 28(1) (2003): 15.

39 Martha L. Morgan “Emancipatory Equality: Gender Jurisprudence under the Colombian Constitution,” in The Gender
of Constitutional Jurisprudence, Beverley Baines and Ruth Rubio-Marin eds. (Cambridge: Cambridge University Press,

2005), 75.

40 see supra note 34, at sec. 5.2.
41 1bid.

42 1bid.

43 Ibid., at sec. 5.1.

44 Ibid.

45 Rebecca J. Cook, Bernard M. Dickens, and Mahmoud Fathalla, Reproductive Health and Human Rights: Integrating
Medicine, Ethics, and Law (Oxford: Oxford University Press, 2003), 141.

46 U.N. Committee on Elimination of Discrimination Against Women, General Recommendation 24 (article 12 of the

Convention [Women and Health]), 20th Sess., para. 11, A54/38/Rev. 1., chap 1 (Feb. 5, 1999).
47 Ibid., at para. 11.

48 Rebecca J. Cook and Susannah Howard, "Accommodating Women'’s Differences Under the Women'’s Anti-Discrimina-

tion Convention,” Emory Law Journal 56(4) (2007): 1039. 170.

175



49 Catherine Albertyn, “Substantive Equality and Transformation in South Africa,” South African Journal on Human

Rights 23, pt. 2 (2007): 253.
50 see supra note 48, at p. 1.040-41.

51 y.N. Committee on Economic, Social and Cultural Rights, General Comment 14: The Right to the Highest Attainable
Standard of Health (article 12 of the International Covenant on Economic, Social and Cultural Rights), 22d Sess., para.

12(b), U.N. Doc. E/CN.12/2000/4 (2000).
52 1pid.

53 In Slovakia and Poland, for example. See Christina Zampas and Ximena Andién-Ibafiez, “Conscientious Objection to
Sexual and Reproductive Health Services: International Human Rights Standards and European Law and Practice,” Euro-

pean Journal of Health Law 19(3) (2012): 249-50.

54 Constitutional Court [CC], Decision No. 2001-446DC, June 27, 2001, Rec. 74, paras. 11-17 (Fr.), available at
http://www.conseil-constitutionnel.fr/conseilconstitutionnel/root/bank_mm/anglais/a2001446dc.pdf (accessed on April
11, 2014); Zampas and Andidn-Ibanez, “Conscientious Objection to Sexual and Reproductive Health Services,” 249-

50.

S5 See supra note 34, at sec. 5.1(1).
56 see supra note 33, at p. 76-77.
57 Ibid., at para 15.

58 protocol to the African Charter on the Establishment of an African Court on Human and Peoples’ Rights, June 10,
1998, OAU Doc. OAU/LEG/MIN/AFCH/PROT(I) Rev.2 (entered into force June 25, 2004). Once operational, a new
court—the African Court of Justice and Human Rights—will supplant the African Court as part of a merger between the
African Court and the Court of Justice of the African Union African Union, “Protocol on the Statute of the African Court
of Justice and Human Rights Merging the African Court on Human and People’s Rights,” art. 2, July 1, 2008, http://-
www.au.int/en/sites/default/files/PROTOCOL_STATUTE_AFRICAN_COURT_JUSTICE_AND_HUMAN_RIGHTS.pdf.

59 Rebecca J. Cook and Bernard M. Dickens, “Reducing Stigma in Reproductive Health,” International Journal of Gyne-

cology and Obstetrics 125(1) (2014): 89.

60 see supra note 48, at p. 1.040.

176



CONSCIENTIOUS OBJECTION

IN COLOMBIA: A THREAT TO
MARRIAGE EQUALITY

MANUEL YASSER PAEZ



Attorney and Master in Public Law from the Externado University of Colombia, he

holds a degree in Right to Equality and Non-Discrimination from the National Council

=

of the National Autonomous University of Mexico (Mexico City). Manuel Yasser Paez is a Research Profes-

for the Prevention of Discrimination (CONAPRED) and the Institute for Legal Research

sor at the Externado University of Colombia, where he has taught several undergraduate and graduate
level courses, including a class on Emerging Human Rights. He currently serves as Assistant Magistrate
of the Superior Council of the Judiciary of Colombia. He worked as an attorney for the non-governmental
organization Colombia Diversa in 2012 and 2013, with a focus on same-sex marriage. Colombia Diversa,
founded in 2004, is Colombia’s leading LGBT rights organization and is currently leading the movement

for marriage equality in the country.



As of this writing, marriage equality does not yet exist in Colombia. In strict terms, what exists is the pos-
sibility for notaries, and particularly civil judges, to decide to formalize the family bond formed by two peo-

ple of the same sex through the legal institution of civil marriage under domestic law in effect since 1876.

This may appear to be a subtle distinction, but it has broad implications. It creates a unique circumstance
in which same-sex couples face a total lack of legal assurances and find themselves at the whim of the
textual construction or legal interpretation of each notary or judge authorized to officiate marriages in the
country. As a result, it is a manifest disregard for the principle of equality and the fundamental rights of
lesbian, gay, bisexual, and transgender (LGBT) persons, resulting, in large measure, from the confusing

language of decision C-577/11, issued by the Constitutional Court in 2011.

To understand this unique situation, we will briefly detail the content and the rulings adopted in this deci-
sion. After reviewing the legal causes behind the selective and arbitrary application of the law that same-
sex couples face regarding civil marriage, we will examine how certain local judicial officers’ use of con-
scientious objection has become a threat to equal access to marriage, and how the standard created by

decision T-388/09! regarding circumstances in which public servants may not use conscientious objection

has helped to counter this effect.

Decision C-577/11 was met with consternation on the part of both supporters and opponents of same-
sex marriage. Its ambivalent legal effects, complex argumentation, and confusing language (particularly
toward the end) were seen by many as a partial victory in the march toward full equality for people of

diverse sexual orientations or gender identities.

This was because, although the decision did explicitly include language to i) recognize same-sex cou-
ples’ status as families under the 1991 Colombian Constitution, ii) affirm their right to enjoy the same
prerogatives provided under local laws to families made up of persons of opposite sexes, and iii) recog-
nize the current lack of legal protections for same-sex couples, it failed to lay out the logical legal conse-

quences of this recognition, nor did it amend the language of article 113 of the Civil Code, which pro-
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vides that “marriage is a solemn contract by which a man and a woman"” come together in order to live

together, among other things.

Nonetheless, in the body of the ruling as well as in its final orders, decision C-577/11 provided the
conceptual tools needed for Colombian notaries and judges to choose to officiate civil marriages for
same-sex couples. In fact, although it established that it was up to the Congress of Colombia to pass
legislation to define the kind and name of any contract for LGBT couples to formalize their families,?2
it also noted that the degree of protection offered by such a contract should be greater than that of a
civil union,3 and not lesser than that of civil marriage. It set a reasonable time limit for the passage
of such legislation (two years, which were up on June 20, 2013), and decreed that once this period
was up, same-sex couples could “go to a competent notary or judge to execute and formalize their

contractual bond."*

On this last point, the Court added that its decision was compulsory, so the affected public servants
would be prohibited from refraining or refusing to grant same-sex couples their right to execute a contrac-
tual bond with the same effects as heterosexual marriage, “to the extent that they may be attributed to

this kind of union.">

This legal language, arcane to say the least, led to multiple interpretations and regulatory uncertainty,
which set off a broad national debate involving many government and social sectors, both for and against

marriage equality.
On the eve of the deadline set by the Constitutional Court for the passage of a law defining a contract for
LGBT couples, high government officials’ positions became manifest, as they rejected the possibility of al-

lowing them access to the institution of marriage.

Some quarters began to suggest, encourage, and even authorize (without legal basis) the use of conscien-

tious objection to refuse to officiate same-sex marriages after June 20, 2013.
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The Inspector General for Colombia was perhaps the greatest proponent of this approach. For instance,
in statements to the press in May, he asserted that judges and notaries had the right to claim conscien-
tious objection, and called for this right to be respected.® Furthermore, he noted that this right could only
be limited by statute (such a statute does not exist in Colombia to date), and that it could not be inferred

from the text of decision C-577/11 that this right does not apply to such cases.”

Then, on June 7, 2013, the Inspector General issued Circular No. 013 of 2013,8 in which he ordered the
employees of his agency in charge of managing other public servants to “ensure that the fundamental
right of freedom of conscience of judges and notaries is respected, as well as that of any other public or
private employee who performs public duties related to the fifth resolution of decision C-577 of 2011,"
and encouraged judges and notaries throughout the country to exercise this right when they feel that

officiating marriages between persons of the same sex goes against their conscience.

In support of the order and the argument that public servants are entitled to invoke this right, the In-
spector General noted the following: 1) article 18 of the Political Constitution recognizes the right of con-
scientious objection for all, making no distinction between private parties and state agents, and this inter-
pretation, according to him, has been supported by the Constitutional Court;10 2) freedom of conscience
includes the freedom to “refuse to comply with a legal requirement”; 3) conscientious objection is an im-
mediately applicable right under article 85 of the Constitution, and it therefore may be claimed through a
tutela action without need for existing regulation; and finally, along the same lines, 4) no administrative or
legal authority is competent to determine under what facts conscientious objection is appropriate, because

only the Congress of Colombia is empowered, by constitutional mandate, to make this determination.

The effects of Circular No. 013 on sectors opposed to marriage equality were huge. Once it was issued,
the Inspector General and other government officials, as well as social organizations such as the Catholic
Church, began to incorporate the right to object to the gay marriages in their public discourse.!! For in-
stance, Monsignor Rubén Dario Salazar, President of the Episcopal Conference of the Catholic Church, en-

couraged notaries to use conscientious objection in order “not to formalize the contractual bond to which
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same-sex couples are now entitled.”12 He claimed that “conscientious objection is a right granted by the
Constitution,” and that all notaries may therefore exercise it. He also called on the Superintendent of No-

taries and Registries not to require notaries to “do something against their conscience.”13

Nonetheless, other high-level government officials categorically rejected the notion of using conscientious
objection as a tool to deny rights to the LGBT population. Among these were the Vice-President of Colom-
bia,14 the President of the Corporation of Judges and Magistrates, 15 the Superintendent of Notaries and
Registries,1® and the President of the Collegiate Union of Colombian Notaries.1” It should be noted that
the latter two have always argued that decision C-577/11 did not authorize marriage per se, but only the
possibility of executing a contract for couples that would be different from marriage, specifically designed
for same-sex couples. Against this polarized backdrop, notaries and judges set about to comply with the
June 20, 2013 decision, most of them uncertain what the Constitutional Court meant with its 2011 ruling,

and unclear on what were their obligations to same-sex couples.

In an effort to help protect the rights of LGBT persons, the advocacy organization Colombia Diversa
launched an awareness and legal training campaign, seeking to facilitate access to the precedents set by
the Constitutional Court on issues related to the protection of sexual minorities and clarify the limits on con-
scientious objection in the Colombian legal system. With this goal, among others, the organization distrib-
uted relevant information to competent notaries and judges in seven major cities throughout the country
and participated in conferences for not only the public but for judicial officers notaries in particular, empha-
sizing that conscientious objection cannot be claimed when one is “acting in the capacity of a public authori-
ty.” This effort was certainly aided by the fact that the Constitutional Court had already set this standard for
voluntary termination of pregnancy cases in decision T-388 of 2009, considering that this ruling lent cre-

dence to the argument that judges and notaries could not claim conscientious objection here either.
The months following June 2013 saw the first actual applications for marriage filed by same-sex couples

before judges and notaries. It has been a mixed bag, but from the start, notaries nationwide adhered to

a union agreement to refuse to authorize marriage contracts in such cases.
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Colombian judges, on the other hand, have used the functional autonomy granted to them under the
Constitution to issue every imaginable sort of decision. Although there have not yet been reports of judges
who have refused to rule on petitions filed by same-sex couples on the basis of conscientious objection,18
each judge has had to face the challenge of interpreting and deciphering the legal effects of decision C-
577/11 to apply it to each specific case. This will continue to be the case at least until the Constitutional

Court rules on the issue again.

All this has led to a situation in which a few couples have obtained decisions ruling them formally married
under civil laws governing marriage, but the hopes of the vast majority of same-sex couples seeking ac-

cess to the institution of marriage have been met with disappointment, and still others have agreed to ex-
ecute odd, one-off contracts that have no name, drafted by the judicial officer hearing the matter accord-

ing to his or her understanding of the Constitutional Court’s decision.

The way conscientious objection was framed in terms of same-sex marriage, particularly after the
Inspector General’s statements, was one of the factors that influenced the positions adopted by judges
and notaries regarding marriage equality. Its deterrent effect and its construction as a means of disre-
garding the law, though impossible to quantify, were felt nationwide by those who had advocated for
marriage equality. Notaries who had announced to the media that they would officiate gay marriages
refused to do so once their union encouraged them to disobey the Constitutional Court’s ruling, on the
grounds of conscience objection, among other reasons. Employees of several notary offices in Bogota
reportedly threatened to claim conscientious objection if they were required to execute these contracts.
Many judges, on their part, have cited legal reasons to refuse to marry same-sex couples in a clear at-
tempt to frame in legal terms their moral and subjective objections to marriage equality. Nonetheless,
it appears that the clear constitutional precedents set by the Constitutional Court of Colombia in rulings
such as decision T-388 of 2009, which denied the right of conscientious objection to state officials, may
have been a factor in the decision of some government entities that, unlike the Office of the Inspector
General, opted not to use conscientious objection as another tool for discrimination and social exclu-

sion of LGBT persons.
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CONCLUSIONS




The use of conscientious objection to refuse the provision reproductive healthcare is widespread,! and
many countries across the globe have been struggling to define the limits to conscientious objection to
abortion. Colombia’s Constitutional Court has come the closest to providing a practical solution to the
problem. The contributors to the publication have shown that decision T-388/09 is already shaping the
debate around conscientious objection and abortion. Given the significance of the decision, we felt it nec-
essary to create the space where not only its importance would be stressed, but also where experiences
could be shared. It is through this exchange that we could foster a conversation that would at least begin
to identify gaps and give way to solutions. To us, this was an opportunity to bring together experts from
across the world, with different backgrounds and experiences, who could tell the story of their region and,
at the same time, be part of a single conversation about expanding the impact of the decision to places
beyond Colombia. As Dickens indicated, the Constitutional Court has not only “clarified the law” on consci-
entious objection and abortion in Colombia, but it has also “transcend[ed] that single country and its par-

ticular constitutional provisions.”

The Colombian decision is helping the global debate on conscientious objection and abortion evolve, offering
clearer and more convincing arguments on who can invoke the right to conscientious objection to abortion.
For example, in the United States, hospitals and, in some states, healthcare companies have been recog-
nized as rightful holders of the right to conscientious objection.2 Most recently, as discussed by Melling and
Lee, the U.S. Supreme Court recognized in Burwell v. Hobby Lobby the right of for-profit corporations to
use religious liberty claims to bypass federal law requiring that insurance plans cover contraception.3 On the
other hand, countries like Norway4 and Zambia® have passed laws limiting this right to only medical doctors
and nurses who directly participate in the abortion procedure. In certain countries, such as Sweden, no one
can conscientiously object to facilitate or provide the abortion.® At the other end of the spectrum, there are
countries that have not developed any standards.” It is for this reason that the conclusiveness and clarity

of the Colombian decision has been well received by those seeking guidance on the issue.

Now that the Colombian Court has offered clearer guidance on the issue, we reflect on the way forward. We

fully understand that there is a need for these standards to be implemented and enforced in many countries
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that need them. And as Barroso indicated, we know that there are still certain aspects of the debate that
require further elaboration and clarification, such as what constitutes “conscience” and how we can better
apply the notion of conscience in the provision of abortion services. But how can all this be accomplished?
Cavallo and Ramoén Michel present a set of proposals geared at fostering greater dialogue and understand-
ing among actors. Essentially, there is a need to elevate the abortion discussion to a public and (we would
add) global debate, where issues like conscientious objection, moral pluralism, and the criminalization of

abortion can be addressed openly and where socially conscious solutions can be attained.

To respond to this need, the domestic needs to be translated to the international and then back to the
domestic—a process that we hope to fuel with this publication. Ultimately, it is about learning across re-
gions and potentially finding solutions in a more coordinated and coherent manner. While countries and
regions may differ historically, politically, and economically, the issue of unsafe abortion (along with its
causes) is nevertheless a shared and global problem—another point that is illustrated by this publication.
In the United States, the use of conscientious objection has not been limited to abortion and can extend
to the provision of contraception (as seen in Hobby Lobby) and treatments expenditures.8 Meanwhile,
the Colombian Constitutional Court and the Maputo Protocol have recognized the right to safe abortion.®

Evidently, the North has much to learn from the South—Melling and Lee made this point clearly.

Decision T-388/09 also creates South-South learning opportunities. In the case of Africa, Ngwena has
shown that the region’s post-independence era has witnessed a changing legal landscape with the advent
of “constitutionalization” of human rights. Africa has undergone abortion law reforms at the domestic as
well as regional levels, and these developments call for clarification and (equally significant) implementa-
tion of individual rights and professional responsibilities concerning the regulation of abortion in Africa

in @ manner that could not have been remotely conceived at the time that abortion laws first made their
entry into the region. Considering the lack of precedents on the right of conscientious objection and the
existing “obligations to interpret and apply laws that recognize the right to abortion in certain circum-
stances,” Ngwena views the Colombian decision as “potentially instructive for African domestic courts

and regional treaty bodies.”
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1. A RIGHT TO HEALTH DISCOURSE

There is also another important characteristic to highlight about decision T-388/09 that can significantly
influence how the issue of conscientious objection and abortion can be effectively addressed. With new
avenues for dialogue being created around the issue of conscientious objection, women’s health-cen-
tered human rights are likely to take center stage, as in the case of decision T-388/09. First, Ngwena
pointed out that the decision is an important contribution to abortion jurisprudence that situates the
right to conscientious objection within a framework grounded not just in constitutionalism, but also in
human rights. Second, in defining conscientious objection, Cavallo and Ramén Michel distinctly pointed
out that the legality of conscientiously objecting to perform an act directly depends on the harm that
others will incur from this abstention. The Court held that the right to conscientious objection must be
balanced with the rights to life, sexual and reproductive health, personal integrity and human dignity
of the woman—hence the concern for ensuring that another healthcare professional is available to per-

form the service.10

The Constitutional Court’s explicit recognition of women'’s fundamental right to health is important be-
cause it represents an approach that could yield practical results in guaranteeing safe abortions to women.
An emphasis on the right to health may constitute a departure from the traditional approach of focusing
on the woman'’s rights to self-determination and privacy, but framing it around the right to health presents
it as a public health issue—language that governments may be more willing to embrace and more com-
fortable in using to justify setting limits to conscientious objection in the context of abortion. Much like
conscientious objection has been innovatively re-conceptualized in Spain to provide healthcare to undocu-
mented immigrants, by altering the discourse to embrace a right to health-based approach, advocates
might come across doors not open to them before. For example, some have identified an opportunity in
bringing greater awareness about the use of positive claims of conscience by healthcare providers who
perform abortions “for reasons of conscience” and not for political beliefs.1! This would help break down
the favorable association that has been created overtime between conscience and opposition to provide

abortion services.
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Furthermore, the impact that the use of conscientious objection to abortion can have on women’s health
has also been recognized by the international human rights community. A number of international human
rights bodies have supported the development of standards on the use of conscientious objection to abor-
tion. In his 2011 report, the U.N. Special Rapporteur on the Right to the Highest Attainable Standard of
Health (Special Rapporteur on the right to health) emphasized the link between restrictive abortion laws
and poor health outcomes for women and explained that such laws “may amount to violations of the obli-
gations of states to respect, protect and fulfil the right to health.”12 Recognizing that states bear the obli-
gation to remove all barriers that interfere with the woman’s ability to access safe and legal abortion, he
ultimately called on states to “[e]nsure that conscientious objection exemptions are well-defined in scope
and well-regulated in use and that referrals and alternative services are available in cases where the ob-

jection is raised by a service provider."13

Human rights treaty-monitoring bodies have also expressed concern over the negative impact of consci-
entious objection to abortion on women’s health. In 2010, the Human Rights Committee (the body in
charge of monitoring compliance with the International Covenant on Civil and Political Rights [ICCPR])
voiced concern over Colombian healthcare providers refusal to perform legal abortions despite the consti-
tutional decision C-355/2006, which (as explained in previous sections) decriminalized abortion under
specific circumstances.!4 Accordingly, the Committee observed that the state “must ensure that health
providers and medical professionals act in conformity with the ruling of the Court and do not refuse to
perform legal abortions.” Likewise, the Committee responsible for overseeing compliance with the Con-
vention on the Elimination of All Forms of Discrimination against Women (CEDAW) (CEDAW Committee)
has stressed that “[i]t is discriminatory [...] to refuse to legally provide for the performance of certain
reproductive health services for women. For instance, if health service providers refuse to perform such
services based on conscientious objection, measures should be introduced to ensure that women are re-
ferred to alternative health providers.”'> The CEDAW Committee has also criticized Mexico for the num-
ber of women denied access to legal abortion and that have been reported by heath care providers to ju-
dicial authorities.16 The Committee underscored the duty of the state to ensure that healthcare providers

understand their responsibilities.1”
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The Committee on Economic, Social and Cultural Rights (CESCR) similarly expressed concern over the
number of women in Poland who are refused abortions based on healthcare professionals’ conscientious
objection claims and are forced to resort to clandestine procedures. The CESCR called on the government
of Poland to “take all effective measures to ensure that women enjoy their right to sexual and reproduc-
tive health, including by enforcing the legislation on abortion and implementing a mechanism of timely

and systematic referral in the event of conscientious objection.”18

At the regional level, the European Committee of Social Rights recently ruled in the case IPPF-EN v.

Italy and found Italy in violation of the right to health (article 11) and the principle of non-discrimination
(article E) under the European Social Charter for failing to ensure the availability of non-objecting health-
care providers to perform abortions. The Committee concluded that while abortion may be covered un-
der the public healthcare system (National Health Service), healthcare providers’ refusal to provide the
service created significant obstacles to actually accessing safe and legal abortion. The Committee explic-

itly noted that:

“As a result of the lack of non-objecting medical practitioners and other health personnel in a
number of health facilities in Italy, women are forced in some cases to move from one hospital
to another within the country or to travel abroad [...]; in some cases, this is detrimental to the
health of the women concerned. Therefore, the Committee holds that the women concerned are
treated differently than other persons in the same situation with respect to access to healthcare,

without justification.”

In R.R. v. Poland, the European Court of Human Rights stressed a state’s obligation to manage con-
science-based refusals to ensure patients access to services to which they are entitled under the law, in-
cluding abortion.19 It has produced jurisprudence? that seeks to define the relationship between article
9 (right to freedom of thought, conscience and religion) of the European Convention on Human Rights
and conscientious objection to abortion. Fletcher indicates that both P. and S. v. Poland (2011) and R.R.

v. Poland (2012) establish “considerable limits” on conscientious objection. She especially explains that
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the European Court has not interpreted article 9 as prohibiting restrictions on the use of conscientious
objection. Rather, according to Fletcher, only “those beliefs to which the individual is personally and inti-

mately committed and which put the individual in conflict with legal obligations” are considered justified.

2. THE IMPORTANCE OF EFFECTIVE IMPLEMENTATION

These developments reveal that there are opportunities available to foster a health-centered debate. How-
ever, they also demonstrate that the debate on conscientious objection to abortion has extended and de-
veloped well beyond the domestic level and is clearly present in the international human rights space. Par-
ticularly in countries where international human rights instruments have been incorporated into domestic
law, or even more, are held at the same legal authority as the country’s Constitution, this type of observa-
tions made by international human rights bodies can help guide countries on determining the relationship
between the right to conscientious objection and sexual and reproductive rights. With the Colombian deci-
sion being promoted outside of Colombia, the international human rights community can also encourage
countries to develop more concrete standards and guidelines on when the right to conscientious objection
may be invoked and by whom within the context of abortion. For example, integrating the decision’s stan-
dards into the international human rights discourse could potentially strengthen advocacy efforts in coun-
tries where important cases like Doogan and Wood v. Greater Glasgow and Clyde Health Board?! (2013)
are pending. The critical step to translating this domestic decision into international human rights law is
for these bodies to actively begin incorporating the decision’s standards into their observations and recom-

mendations and essentially serve as a source for the promulgation of progressive and sensible standards.

Nevertheless, echoing the CEDAW Committee’s observations to Mexico mentioned above, effective imple-
mentation of advances made in the area of sexual and reproductive rights is required—without it, court

rulings and legislation become meaningless. For example, considering the Colombian Court’s holding that
only individuals, and not institutions, are capable of invoking the right to conscientious objection, there is
ample room for non-compliance with the decision unless the Colombian government takes the necessary

steps to regulate relevant institutions.
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With this in mind, we recall the multi-dimensional approach to implementation proposed by Cavallo and
Ramédn Michel, particularly the measures that the state can undertake and those that should be assumed
within the health sector. They propose as one of the measures the decriminalization of abortion. This is
essential as decriminalization promotes transparency on the issue and welcomes effective regulation that
can have positive public health results, including the reduction in the country’s maternal mortality. In fact,
it has been observed that conscience-based refusal to abortion will have less of an impact on the popula-
tion’s health where abortion is safe and legal. Conversely, the detrimental effects on health at the popu-
lation level are felt to a greater extent where abortion laws are more restrictive.22 The decriminalization
of abortion also removes the moral environment of fear, stigma and shame for healthcare providers
where abortion is criminalized. In places with restrictive abortion laws, the role of healthcare providers
shifts and is wrought with ambiguities (e.g., refuse to provide abortion as a right or provide healthcare
as a duty)—they are ultimately forced to pass judgment on their patient, rather than listen to her as they

normally would with any other patient.23

Cavallo and Ramon Michel make additional propositions that support a right to health-based argument that
could help address the abuse of conscientious objection claims. They propose that the state actively incen-
tivize healthcare professionals to perform legal abortions and undertake a mapping exercise of the issue to
fully understand the factors that determine the availability of healthcare professionals for the provision of
abortion services. It also should find ways of using already established institutional mechanisms intended
for health policy coordination and development to allow better coordination among multiple government
sectors in identifying problems and solutions. They also propose improving access to misoprostol and
mifepristone, framing abortion as a healthcare service, and integrating it into the training of healthcare
professional. And the creation of an information campaign to inform women about accessing information
and legal abortion services are essential.24 However, on this point we would add that a campaign to inform

healthcare professionals about their rights and obligations with respect to abortion is likewise essential.

While state seeks to undertake these and other measures, the health sector bears similar responsibilities

without which effective implementation would not be possible. A number of the proposals made by Cavallo
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and Ramon Michel center around facilitating greater debate on the issue, especially in spaces that are

seen as traditionally hostile to the idea of abortion. They particularly mention capacity-building activities
on the legal and scientific aspects of the issue. They explain that the exchange of views leads to greater
empathy, shared experiences, and identification of areas for collaboration. Equally, they express the im-
portance of encouraging an exchange between healthcare professionals who are friendly to the provision

of abortion services.

3. CONCLUDING WORDS

Ngwena reminded us that unfettered use of conscientious objection can lead to increased stigmatization
of abortion, which, in turn, can further deter women from seeking abortion services within the formal
health sector. In other words, where conscientious objection is not adequately restricted, women are com-
pelled to seek unsafe abortion procedures. However, Ngwena also made clear that striking the balance be-
tween a healthcare provider’s freedom of conscience and women’s sexual and reproductive rights does not
mean an absolute ban on the exercise of conscientious objection, but rather allowing the exercise of this
right in a way that equally respects and protects the fundamental rights of women seeking abortion servic-
es. After all, as Fletcher points out, a healthcare provider should not be forced to engage in acts that vio-
late her most intimate convictions. It is exactly this approach to finding a fair balance between this com-
peting right that makes decision T-388/09 valuable to the debate and that can drive countries closer to
addressing the problem effectively at home. The emphasis on ensuring the availability of a willing and
available healthcare professional to perform the service is fundamental to the standards set by the deci-
sion. It represents the understanding that unsafe abortion can have detrimental effects on the health of
women and girls and that the harm that can come to the woman from unsafe abortion can be easily pre-
vented. With this publication, we hope that this socially conscious approach to addressing conscientious
objection and abortion developed by the Colombian Constitutional Court will begin to reach the ears of

decision makers, authorities in the health sector, and civil society across the globe.
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